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Editorial 





CIVIL RIGHTS: PAS7%, PRESENT, AND 
(MAYBE) FUTURE 


No one with brains need be told that the state of American race relations has 
changed profoundly for the better since the turn of this century. And no one 
with eyes need be told that much needed change remains to take place. Blacks 
must achieve something closer to social and economic equality with whites, 
something as established in fact and common understanding as is their 
absolute legal equality. 

But in almost 90 years, how much have the means necessary to achieve 
equality really changed? Increasing numbers of thinkers—black and white— 
are today suggesting that much of the work we face must necessarily fall to 
blacks. And in this issue we reprint an essay by W.E.B. DuBois, originally 
published in 1899, much of which sounds startlingly similar to their modern 
voice. Was DuBois a 19th century black neoconservative? Political scientist 
Charles V. Hamilton would say no. But he agrees that the terms on which 
continued progress must now be sought are the same as those proposed by 
DuBois: an implicit “social contract” of reciprocal rights and responsibilities 
between black and white Americans. 

DuBois’ refusal to “‘coniemplate the wholesale replacing of white workmen 
for Negroes” brings immediately to mind the contemporary debate over 
affirmative action. The practice of minority set-asides in Federal procurement 
is surely among the most controversial aspects of that debate. Andy Sparks and 
Michael Gilman cast doubt on perhaps the single most important assumption 
usually made by courts and Congress about such programs. Surprisingly, it is 
an assumption whose implications have thus far gone completely overlooked. 

Also in this issue: interviews with two historians who gave expert testimony 
on opposite sides of an important recent court case, EEOC v. Sears, Roebuck 
& Co. Their testimony and Sears’ victory have bitterly divided feminist 
scholars over whether men and women have identical work interests and 
aspirations, and even over the meaning and purpose of feminist scholarship. 

And Terry Pell offers some modest suggestions about a current effort to 
sidestep or modify the restrictions on public school funding equalization 
established by the Supreme Court’s 1973 decision in San Antonio v. 
Rodriguez. 


eek 


Because serious doubt exists over whether Congress will vote continued 
funding for the U.S. Commission on Civil Rights in the coming © <al year, we 
are sadly obliged to warn our readers that they may be holding the last ever 
issue of New Perspectives. We thank them for their interest so far, and we hope 
that they have found the magazine interesting more often than irritating. 
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STILL 
“A Final Word?” 


The Meaning of 
All This 


by W.E.B. DuBois 


wo sorts of answers are usually returned to the bewil- 

; dered American who asks seriously: What is the Negro 
problem? The one is straightforward and clear: it is 

simply this, or simply that, and one simple remedy long enough 
applied will in time cause it to disappear. The other answer is apt 
to be hopelessly involved and complex—to indicate no simple 
panacea, and to end in a somewhat hopeless—There it is; what 
can we do? Both of these sorts of answers have something of 
truth in them: the Negro problem looked at in one way is but the 
old world questions of ignorance, poverty, crime, and the dislike 
of the stranger. On the other hand it is a mistake to think that 
attacking each of these questions single-handed without refer- 
ence to the others will settle the matter: a combination of social 
problems is far more than a matter of mere addition,—the 
combination itself is a problem. Nevertheless the Negro prob- 
lems are not more hopelessly complex than many others have 
been. Their elements despite their bewildering complication can 
be kept clearly in view: they are after all the same difficulties over 
which the world has grown gray: the question as to how far 
human intelligence can be trusted and trained; as to whether we 
must always have the poor with us; as to whether it is possible for 
the mass of men to attain righteousness on earth; and then to this 
is added that question of questions: after all who ave Men? Is 
every featherless biped to be counted a man and brother? Are all 
races and types to be joint heirs of the new earth that men have 
striven to raise in thirty centuries and more? Shall we not swamp 
civilization in barbarism and drown genius in indulgence if we 
seek a mythical Humanity which shall shadow all men? The 
answer of the early centuries to this puzzle was clear: those of any 
nation who can be called Men and endowed with rights are few: 
they are the privileged classes—the well-born and the accidents 
of low birth called up by the King. The rest, the mass of the 
nation, the pobel, the mob, are fit to follow, to obey, to dig and 
delve, but not to think or rule or play the gentleman. We who 
were born to another philosophy hardly realize how deep-seated 





This essay originally appeared as “‘A Final Word,” the conclud- 
ing chapter of DuBois’ The Philadelphia Negro: A Social Study 
(1899), the first serious sociological study of a black community 
in America. 


and plausible this view of human capabilities and powers once 
was; how utterly incomprehensible this republic would have 
been to Charlemagne or Charles V or Charles I. We rather 
hasten to forget that once the courtiers of English kings looked 
upon the ancestors of most Americans with far greater contempt 
than these Americans look upon Negroes—and perhaps, indeed, 
had more cause. We forget that once French peasants were the 
“Niggers” of France, and that German princelings once dis- 
cussed with doubt the brains and humanity of the bauer. 

Much of this—or at least some of it—has passed and the world 
has glided by blood and iron into a wider humanity, a wider 
respect for simple manhood unadorned by ancestors or privi- 
lege. Not that we have discovered, as some hoped and some 
feared, that all men were created free and equal, but rather that 
the differences in men are not so vast as we had assumed. We still 
yield the well-born the advantages of birth, we still see that each 
nation has its dangerous flock of fools and rascals; but we also 
find most men have brains to be cultivated and souls to be saved. 

And still this widening of the idea of common Humanity is of 
slow growth and to-day but dimly realized. We grant full citizen- 
ship in the World Commonwealth to the “Anglo-Saxon” (what- 
ever that may mean), the Teuton and the Latin; then with just a 
shade of reluctance we extend it to the Celt and Slav. We half 
deny it to the yellow races of Asia, admit the brown Indians to an 
ante-room only on the strength of an undeniable past; but with 
the Negroes of Africa we come to a full stop, and in its heart the 
civilized world with one accord denies that these come within the 
pale of nineteenth-century Humanity. This feeling, widespread 
and deep-seated, is, in America, the vastest of the Negro prob- 
lems; we have, to be sure, a threatening problem of ignorance 
but the ancestors of most Americans were far more ignorant than 
the freedmen’s sons; these ex-slaves are poor but not as poor as 
the Irish peasants used to be; crime is rampant but not more so, if 
as much, as in Italy; but the difference is that the ancestors of the 
English and the Irish and the Italians were felt to be worth 
educating, helping and guiding because they were men and 
brothers, while in America a census which gives a slight indica- 
tion of the utter disappearance of the American Negro from the 
earth is greeted with ill-concealed delight. 


continued on page 4 
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Just a Beginning? 


The Soct 


Contract 


OF W. E. B. DuBois 


by Charles V. Hamilton 


ighty-seven years ago, W.E.B. DuBois published his 
EK monumental book The Philadelphia Negro: A Social 

Study. Students of Afro-American history and of cur- 
rent developments in the American racial saga must be struck by 
its last chapter, “A Final Word,” in which DuBois talked about 
“The Duty of the Negroes.” His comments were more than a 
little similar to much of the language used today in discussions 
about “black self-help” and what black Americans ought to be 
doing themselves to further their own cause and status in this 
country. Just as interesting, though, is that DuBois offered 
counsel—with “The Duty of the Whites”—to an entire society, 
not merely to that segment of it which was his special concern. 

Today we hear strong admonition from blacks and whites, 
liberals and conservatives, about the need for blacks, especially 
the black middle class, to assume greater responsibility for the 
uplift of their race. We hear now more than a few voices—public 
and private—stating that black Americans should not be so quick 
to assign to racism the cause of all their present socioeconomic 
problems. Notwithstanding the debilitating legacy of slavery, 
segregation, and discrimination, the current argument goes, 
black Americans must be willing to accept more responsibility— 
in terms of self-help—in the struggle to overcome many of the 
consequences of their history. This argument is made with 
particular vehemence when family life, teenage and unwed preg- 
nancy, rampant crime, and increasing school dropout rates are 
discussed. 

The newly-elected black Lieutenant Governor of Virginia, 
Lawrence Douglas Wilder, gave the keynote speech this past 
February at a NAACP Freedom Fund Banquet in Lynchburg, 
Virginia. He was speaking to and about blacks when he said: 


We need not look abroad to see the sickening of individual 
deterioration, and yet much of it is occasioned by the individ- 
ual’s lack of self-worth and self-reliance. Governments can be 
blamed for the rise and fall of many, but there are examples 
where the blame is ours. Yes, Dear Brutus, the fault is not in 
our stars, but in ourselves. 





Charles V. Hamilton is Wallace S. Sayre Professor of Govern- 
ment at Columbia University, and author of The Black Experi- 
ence in American Politics. 
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The battle has been fought and many times won for our right 
to vote and participate in the electoral process and yet we 
don’t. It is easy to blame others for our shortcomings and in 
some instances the blame is justifiable, but blind, blanket 
blame, while we hold ourselves blameless won’t suffice ... it 
won’t cut it. 


New Perspectives has spoken to the issue a number of times 
already. In these pages Professor Glenn C. Loury, a black 
economist at Harvard University, wrote: 


My concern is that too much of the political energy, talent and 
imagination abundant in the emerging black middle class is 
being channelled into struggle against the “enemy without,” 
while the “enemy within” goes relatively unchecked. ... [T]he 
black business, academic and political elites have the obliga- 
tion to press for improvement in their own peoples’ lives, 
through constructive internal institution building, whether 
government participates or not. 


And the debate goes on. Dramatic and provocative television 
programs depicting black children having babies capture col- 
umns of comment. Conferences bring together discussants who 
argue, “Yes, but on the other hand ...” Dr. DuBois would likely 
have stroked his beard and flipped through the pages of his last 
chapter, bemused, one suspects, by a strong sense of deja vu. 

His career as social analyst, political activist, and organiza- 
tional leader was a long one, spanning close to 70 years until his 
death in Ghana at the age of 95—on the eve of the 1963 March 
on Washington For Jobs and Freedom. He had engaged in many 
battles—with blacks over the most efficacious means of achieving 
civil rights, with whites over the same issue, with the United 
States government over his “loyalty” to the country. One with 
such an extended and involved career could hardly be expected 
to be anything but controversial and, indeed, at times self- 
contradictory. 

Haviiig stated that he found much to applaud in Booker T. 
Washington’s famous Atlanta Compromise of 1895—which pro- 
posed that blacks concentrate on initiative and self-help in return 
for eventual recognition of their full equality by whites—he was 
shortly afterwards engaged in a noisy debate with Washington 


continued on page 9 
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“A Final Word?” 


continued from page 2 


Other centuries looking back upon the culture of the nine- 
teenth would have a right to suppose that if, in a land of freemen, 
eight millions of human beings were found to be dying of 
disease, the nation would cry with one voice, “‘Heal them!” If 
they were staggering on in ignorance, it would cry, “Train 
them!” If they were harming themselves and others by crime, it 
would cry, ‘““Guide them!” And such cries are heard and have 
been heard in the land; but it was not one voice and its volume 
has been ever broken by counter-cries and echoes, “Let them 
die!” “Train them like slaves!”’ “Let them stagger downward!” 


The bulk of the work of raising the Negro 
must be done by the Negro himself. 





This is the spirit that enters in and complicates all Negro social 
problems and this is a problem which only civilization and 
humanity can successfully solve. Meantime we have the other 
problems before us—we have the problems arising from the 
uniting of so many social questions about one centre. In such a 
situation we need only to avoid underestimating the difficulties 
on the one hand and overestimating them on the other. The 
problems are difficult, extremely difficult, but they are such as 
the world has conquered before and can conquer again. More- 
over the battle involves more than a mere altruistic interest in an 
alien people. It is a battle for humanity and human culture. If in 
the hey-dey of the greatest of the world’s civilizations, it is 
possible for one people ruthlessly to steal another, drag them 
helpless across the water, enslave them, debauch them, and then 
slowly murder them by economic and social exclusion until they 
disappear from the face of the earth—if the consummation of 
such a crime be possible in the twentieth century, then our 
civilization is vain and the republic is a mockery and a farce. 

But this will not be; first, even with the terribly adverse 
circumstances under which Negroes live, there is not the slight- 
est likelihood of their dying out; a nation that has endured the 
slave-trade, slavery, reconstruction, and present prejudice three 
hundred years, and under it increased in numbers and efficiency, 
is not in any immediate danger of extinction. Nor is the thought 
of voluntary or involuntary emigration more than a dream of 
men who forget that there are half as many Negroes in the United 
States as Spaniards in Spain. If. this be so then a few plain 
propositions may be laid down as axiomatic: 

1. The Negro is here to stay. 

2. It is to the advantage of all, both black and white, that every 
Negro should make the best of himself. 

3. It is the duty of the Negro to raise himself by every effort to 
the standards of modern civilization and not to lower those 
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standards in any degree. 

4. It is the duty of the white people to guard their civilization 
against debauchment by themselves or others; but in order to do 
this it is not necessary to hinder and retard the efforts of an 
earnest people to rise, simply because they lack faith in the ability 
of that people. 

5. With these duties in mind and with a spirit of self-help, 
mutual aid and co-operation, the two races should strive side by 
side to realize the ideais of the republic and make this truly a land 
of equal opportunity for all men. 

The Duty of the Negroes. That the Negro race has an appall- 
ing work of social reform before it need hardly be said. Simply 
because the ancestors of the present white inhabitants of Amer- 
ica went out of their way barbarously to mistreat and enslave the 
ancestors of the present black inhabitants gives those blacks no 
right to ask that the civilization and morality of the land be 
seriously menaced for their benefit. Men have a right to demand 
that the members of a civilized community be civilized; that the 
fabric of human culture, so laboriously woven, be not wantonly 
or ignorantly destroyed. Consequently a nation may rightly 
demand, even of a people it has consciously and intentionally 
wronged, not indeed complete civilization in thirty or one hun- 
dred years, but at least every effort and sacrifice possible on their 
part toward making themselves fit members of the community 
within a reasonable length of time; that thus they may early 
become a source of strength and help instead of a national 
burden. Modern society has too many problems of its own, too 
much proper anxiety as to its own ability to survive under its 
present organization, for it lightly to shoulder all the burdens of 
a less advanced people, and it can rightly demand that as far as 
possible and as rapidly as possible the Negro bend his energy to 
the solving of his own social problems—contributing to his poor, 
paying his share of the taxes and supporting the schools and 
public administration. For the accomplishment of this the Negro 
has a right to demand freedom for self-development, and no 
more aid from without than is really helpful for furthering that 
development. Such aid must of necessity be considerable: it must 
furnish schools and reformatories, and relief and preventive 
agencies; but the bulk of the work of raising the Negro must be 
done by the Negro himself, and the greatest help for him will be 
not to hinder and curtail and discourage his efforts. Against 
prejudice, injustice and wrong the Negro ought to protest ener- 
getically and continuously, but he must never forget that he 
protests because those things hinder his own efforts, and that 
those efforts are the key to his future. 

And those efforts must be mighty and comprehensive, persis- 
tent, well-aimed and tireless; satisfied with no partial success, 
lulled to sleep by no colorless victories; and, above all, guided by 
no low selfish ideals; at the same time they must be tempered by 
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common sense and rational expectation. In Philadelphia those 
efforts should first be directed toward a lessening of Negro 
crime; no doubt the amount of crime imputed to the race is 
exaggerated, no doubt features of the Negro’s environment over 
which he has no control, excuse much that is committed; but 
beyond all this the amount of crime that can without doubt 
rightly be laid at the door of the Philadelphia Negro is large and 
is a menace to a civilized people. Efforts to stop this crime must 
commence in the Negro homes; they must cease to be, as they 
often are, breeders of idleness and extravagance and complaint. 
Work, continuous and intensive; work, although it be menial and 
poorly rewarded; work, though done in travail of soul and sweat 
of brow, must be so impressed upon Negro children as the road 
to salvation, that a child would feel it a greater disgrace to be idle 
than to do the humblest labor. The homely virtues of honesty, 
truth and chastity must be instilled in the cradle, and although it 
is hard to teach self-respect to a people whose million fellow- 


In the slums lie the answers to most of our 
puzzling problems of organization and 
life. 





citizens half-despise them, yet it must be taught as the surest 
road to gain the respect of others. 

It is right and proper that Negro boys and girls should desire 
to rise as high in the world as their ability and just desert entitle 
them. They should be ever encouraged and urged to do so, 
although they should be taught also that idleness and crime are 
beneath and not above the lowest work. It should be the contin- 
ual object of Negroes to open up better industrial chances for 
their sons and daughters. Their success here must of course rest 
largely with the white people, but not entirely. Proper co- 
operation among forty or fifty thousand colored people ought to 
open many chances of employment for their sons and daughters 
in trades, stores and shops, associations and _ industrial 
enterprises. 

Further, some rational means of amusement should be fur- 
nished young folks. Prayer meetings and church socials have 
their place, but they cannot compete in attractiveness with the 
dance halls and gambling dens of the city. There is a legitimate 
demand for amusement on the part of the young which may be 
made a means of education, improvement and recreation. A 
harmless and beautiful amusement like dancing might with 
proper effort be rescued from its low and unhealthful associa- 
tions and made a means of health and recreation. ‘the billiard 
table is no more wedded to the saloon than to the church if good 
people did not drive it there. If the Negro homes and churches 
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cannot amuse their young people, and if no other efforts are 
made to satisfy this want, then we cannot complain if the saloons 
and clubs and bawdy houses send these children to crime, 


disease and death. 
: which the Negroes themselves might do: keeping little 
girls off the street at night, stopping the escorting of 
unchaperoned young ladies to church and elsewhere, showing 
the dangers of the lodging system, urging the buying of homes 
and removal from crowded and tainted neighborhoods, giving 
lectures and tracts on health and habits, exposing the dangers of 
gambling and policy-playing, and inculcating respect for women. 
Day-nurseries and sewing-schools, mothers’ meetings, the parks 
and airing places, all these things are little known or appreciated 
among the masses of Negroes, and their attention should be 
directed to them. 

The spending of money is a matter to which Negroes need to 
give especial attention. Money is wasted to-day in dress, furni- 
ture, elaborate entertainments, costly church edifices. and ‘“‘in- 
surance” schemes, which ought to go toward buying homes, 
educating children, giving simple healthful amusement to the 
young, and accumulating something in the savings bank against a 
“rainy day.” A crusade for the savings bank as against the 
“insurance” society ought to be started in the Seventh ward 
without delay. 

Although directly after the war there was great and remarkable 
enthusiasm for education, there is no doubt but that this enthusi- 
asm has fallen off, and there is to-day much neglect of children 
among the Negroes, and failure to send them regularly to school. 
This should be looked into by the Negroes themselves and every 
effort made to induce full regular attendance. 

Above all, the better classes of the Negroes should recognize 
their duty toward the masses. They should not forget that the 
spirit of the twentieth century is to be the turning of the high 
toward the lowly, the bending of Humanity to all that is human; 
the recognition that in the slums of modern society lie the 
answers to most of our puzzling problems of organization and 
life, and that only as we solve those problems is our culture 
assured and our progress certain. This the Negro is far from 
recognizing for himself; his social evolution in cities like Phila- 
delphia is approaching a mediaeval stage when the centrifugal 
forces of repulsion between social classes are becoming more 
powerful than those of attraction. So hard has been the rise of the 
better class of Negroes that they fear to fall if now they stoop to 
lend a hand to their fellows. This feeling is intensified by the 
blindness of those outsiders who persist even now in confound- 
ing the good and bad, the risen and fallen in one mass. Neverthe- 
less the Negro must learn the lesson that other nations learned 


here is a vast amount of preventive and rescue work 
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so laboriously and imperfectly, that his better classes have their 
chief excuse for being in the work they may do toward lifting the 
rabble. This is especially true in a city like Philadelphia which has 
so distinct and creditable a Negro aristocracy; that they do 
something already to grapple with these social problems of their 
race is true, but they do not yei do nearly as much as they must, 
nor do they clearly recognize their responsibility. 

Finally, the Negroes must cultivate a spirit of calm, patient 
persistence in their attitude toward their fellow citizens rather 
than of loud and intemperate complaint. A man may be wrong, 
and know he is wrong, and yet some finesse must be used in 
telling him of it. The white people of Philadelphia are perfectly 
conscious that their Negro citizens are not treated fairly in all 
respects, but it will not improve matters to call names or impute 
unworthy motives to all men. Social reforms move slowly and yet 
when Right is reinforced by calm but persistent Progress we 
somehow all feel that in the end it must triumph. 

The Duty of the Whites. There is a tendency on the part of 
many white people to approach the Negro question from the side 
which just now is of least pressing importance, namely, that of 
the social intermingling of races. The old query: Would you want 
your sister to marry a Nigger? still stands as a grim sentinel to 
stop much rational discussion. And yet few white women have 
been pained by the addresses of black suitors, and those who 
have easily got rid of them. The whole discussion is little less 
than foolish; perhaps a century from to-day we may find our- 
selves seriously discussing such questions of social policy, but it 
is certain that just as long as one group deems it a serious 
mesalliance to marry with another just so long few marriages will 
take place, and it will need neither law nor argument to guide 
human choice in such a matter. Certainly the masses of whites 
would hardly acknowledge that an active propaganda of repres- 
sion was necessary to ward off intermarriage. Natural pride of 
race, strong on one side and growing on the other, may be 
trusted to ward off such mingling as might in this stage of 
development prove disastrous to both races. All this therefore is 
a question of the far-off future. 

To-day, however, we must face the fact that a natural repug- 
nance to close intermingling with unfortunate ex-slaves has 
descended to a discrimination that very seriously hinders them 
from being anything better. It is right and proper to object to 
ignorance and consequently to ignorant men; but if by our 
actions we have been responsible for their ignorance and are still 
actively engaged in keeping them ignorant, the argument loses 
its moral force. So with the Negroes: men have a right to object 
to a race so poor and ignorant and inefficient as the mass of the 
Negroes; but if their policy in the past is parent of much of this 
condition, and if to-day by shutting black boys and girls out of 
most avenues of decent employment they are increasing pauper- 
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ism and vice, then they must hold themselves largely responsible 
for the deplorable results. 


EMIS PDEA 
This does not contemplate the wholesale 
replacing of white workmen for Negroes 
out of sympathy or philanthrophy. 





There is no doubt that in Philadelphia the centre and kernel of 
the Negro problem so far as the white people are concerned is 
the narrow opportunities afforded Negroes for earning a decent 
living. Such discrimination is morally wrong, politically danger- 
ous, industrially wasteful, and socially silly. It is the duty of the 
whites to stop it, and to do so primarily for their own sakes. 
Industrial freedom of opportunity has by long experience been 
pr ven to be generally best for all. Moreover the cost of crime 
anc pauperism, the growth of slums, and the pernicious influ- 
ences cf idleness and lewdness, cost the public far more than 
would the hurt to the feelings of a carpenter to work beside a 
black man, or a shop girl to stand beside a darker mate. This does 
not contemplate the wholesale replacing of white workmen for 
Negroes out of sympathy or philanthropy; it does mean that 
talent should be rewarded, and aptness used in commerce and 
industry whether its owner be black or white; that the same 
incentive to good, honest, effective work be placed before a black 
office boy as before a white one—before a black porter as before 
a white one; and that unless this is done the city has no right to 
complain that black boys lose interest in work and drift into 
idleness and crime. Probably a change in public opinion on this 
point to-morrow would not make very much difference in the 
positions occupied by Negroes in the city: some few would be 
promoted, some few would get new places—the mass would 
remain as they are; but it would make one vast difference: it 
would inspire the young to try harder, it would stimulate the idle 
and discouraged and it would take away from this race the 
omnipresent excuse for failure: prejudice. Such a moral change 
would work a revolution in the criminal rate during the next ten 
years. Even a Negro bootblack could black boots better if he 
knew he was a menial not because he was a Negro but because he 
was best fitted for that work. 

We need then a radical change in public opinion on this point; 
it will not and ought not to come suddenly, but instead of 
thoughtless acquiescence in the continual and steadily encroach- 
ing exclusion of Negroes from work in the city, the leaders of 
industry and opinion ought to be trying here and there to open 
up new opportunities and give new chances to bright colored 
boys. The policy of the city to-day simply drives out the best class 
of young people whom its schools have educated and social 
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opportunities trained, and fills their places with idle and vicious 
immigrants. It is a paradox of the times that young men and 
women from some of the best Negro families of the city—families 
born and reared here and schooled in the best traditions of this 
municipility have actually had to go to the South to get work, if 
they wished to be aught but chambermaids and bootblacks. Not 
that such work may not be honorable and useful, but that it is as 
wrong to make scullions of engineers as it is to make engineers of 
scullions. Such a situation is a disgrace to the city—a disgrace to 
its Christianity, to its spirit of justice, to its common sense; what 
can be the end of such a policy but increased crime and increased 
excuse for crime? Increased poverty and more reason to be 
poor? Increased political serfdom of the mass of black voters to 
the bosses and rascals who divide the spoils? Surely here lies the 
first duty of a civilized city. 


Social sympathy must exist between what 
is best in both races. 





Secondly, in their efforts for the uplifting of the Negro the 
peoole of Philadelphia must recognize the existence of the better 
class of Negroes and must gain their active aid and co-operation 
by generous and polite conduct. Social sympathy must exist 
between what is best in both races and there must no longer be 
the feeling that the Negro who makes the best of himself is of 
least account to the city of Philadelphia, while the vagabond is to 
be helped and pitied. This better class of Negro does not want 
help or pity, but it does want a generous recognition of its 
difficulties, and a broad sympathy with the problem ct life as it 
presents itself to them. It is composed of men and women 
educated and in many cases cultured; with proper co-operation 
they could be a vast power in the city, and the only power that 








could successfully cope with many phases of the Negro prob- 
lems. But their active aid cannot be gained for purely selfish 
motives or kept by churlish and ungentle manners; and above all 


they object to being patronized. 
A much of the sorrow and bitterness that surrounds the 
life of the American Negro comes from the uncon- 
scious prejudice and half-conscious actions of men and women 
who do not intend to wound or annoy. One is not compelled to 
discuss the Negro question with every Negro one meets or to, tell 
him of a father who was connected with the Underground 
Railroad; one is not compelled to stare at the solitary black face 
in the audience as though it were not human; it is not necessary 
to sneer, or be unkind or boorish, if the Negroes in the room or 
on the street are not all the best behaved or have not the most 
elegant manners; it is hardly necessary to strike from the dwin- 
dling list of one’s boyhood and girlhood acquaintances or 
school-day friends all those who happen to have Negro blocd, 
simply because one has not the courage now to greet them on the 
street. The little decencies of daily intercourse can go on, the 
courtesies of life be exchanged even across the color line without 
any danger to the supremacy of the Anglo-Saxon or the social 
ambition of the Negro. Without doubt social differences are facts 
not fancies and cannot lightly be swept aside; but they hardly 
need to be looked upon as excuses for downright meanness and 
incivility. 

A polite and sympathetic attitude toward these striving 
thousands; a delicate avoidance of that which wounds and embit- 
ters them; a generous granting of opportunity to them; a second- 
ing of their efforts, and a desire to reward honest success—all 
this, added to proper striving on their part, will go far even in our 
day toward making all men, white and black, realize what the 
great founder of the city meant when he named it the City of 
Brotherly Love. 4 


gain, the white people of the city must remember that 
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Just a Beginning? 


continued frem page 3 


and the ‘“Tuskegee Machine”’ over issues of education and civil 
rights. Once considered a staunch integrationist, he seemed in 
the 1930s to turn to race nationalism. Thus one does not look to 
DuBois for simplistic consistency of policy prescription. He was 
too involved; the issues and times were too dynamic. Others, 
more to serve their own ends and make their own particular 
ideological points, would later grab pieces of him from this book 
or article, from that speech. He was, however, too much the 
modern citizen in a turbulent time to be bothered by the self- 
serving ploys of lesser minds. And writing in The Crisis he 
responded to a critic who accused him of deserting his earlier 
views: “I am not worried about being inconsistent. What worries 
me is the Truth. I am talking about conditions in 1934 and not 
1910. I do not care what I said in 1910 or 1810 or in B.C. 700.” 

Hyperbole perhaps. But DuBois was clear at each point in his 
life why he stood for what he did; there was a consistency in his 
work. Even when he shocked and disappointed some of his co- 
workers and colleagues during World War I by accepting a 
segregated officer training school for blacks, he stated plainly his 
reasons: 


We face a condition, not a theory. There is not the slightest 
chance of our being admitted to white camps, therefore, it is 
either a case of a ‘jim crow’ officers training camp or no 
colored officers. Of the two things, no colored officers would 
be the greatest calamity. 


DuBois was always motivated tactically by what he perceived to 
be in the short and long-term interests of Afro-Americans. His 
ultimate goals of justice and a free and open society never 
wavered. In these he was consummately consistent. 

And in this sense and context, it is interesting to reflect on his 
last chapter in The Philadelphia Negro. He was there talking 

about what he perceived should be done at that time, under 
* those circumstances, to alleviate the plight of black Philadel- 
phians—and black Americans. There were, to be sure, certain 
premises he held. He presumed, for instance, that an enlight- 
ened class interest would (or, at least, should) ultimately prevail 
over entrenched race interest: “Social sympathy must exist be- 
tween what is best in both races.... This better class of Negro....is 
composed of men and women educated and in many cases 
cultured; with proper cooperation they could be a vast power in 
the city.” 

In fact, a great deal depended on this class-oriented presump- 
tion being reasonably accurate, and it is correct to say that similar 
concerns are no less central today. They are at the core of a 
perennial class vs. race debate in Afro-American history. Then, 
DuBois, like Booker T. Washington, put more stock in the 
possibility and long-term utility of a middle and upper-class 
alliance across racial lines. Now, talk focuses on a potential 
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alliance of lower-class interests across racial lines. In either case, 
a sustained, coherent socio-political movement, though perhaps 
not impossible in ad hoc circumstances, is more difficult to 
achieve than many adherents would suggest. 

The way DuBois began his section on “The Duty of the 
Negroes” must prove attractive to those today raising the issue of 
black self-help: 


That the Negro race has an appalling work of social reform 
before it need hardly be said....the bulk of the work of raising 
the Negro must be done by the Negro himself, and the 
greatest help for him will be not to hinder and curtail and 
discourage his efforts....those efforts are the key to his future. 


So, too, must the self-help activities he had in mind. He talked of 
the need for the black family to inculcate values of thrift, ambi- 
tion, honesty, self-respect and respect for the law, homeowner- 
ship, and education. He urged that wholesome ent«rtainment for 
the young be provided, and he particularly admonished the 
“Negro aristocracy” to take the lead: ‘... they do not yet do 
nearly as much as they must, nor do they clearly recognize their 
responsibility.” 


ECR 
DuBois must prove attractivetothose — 
today raising the issue of black self-help. 





Many today would characterize DuBois’ prescription as mod- 
erate or gradualist. True, the themes of group solidarity and self- 
reliance, an emphasis on education, and a heavy dose of elitism 
remained important in his thinking throughout his career. He 
always expected the “talented tenth” of the race to be the leaders 
in overcoming racial barriers. And he was less than sanguine that 
their efforts would be met with quick results or even active 
encouragement. He seemed aware that one group’s pressing 
problems were not necessarily or likely to be top agenda items 
for another. There were, he would realistically say, limits to the 
inclination of others to be constantly reproached. 

~ But it is important to remember that he was writing at the turn 
of the century when effective organized political action or resort 
to the courts was still, for blacks, years in the future. Southern 
states were rewriting their constitutions to disfranchise black 
voters. Northeastern states were busily industrializing and ab- 
sorbing new waves of European immigrants. The Supreme Court 
had given constitutional sanction to racial segregation. 

In a sense, the final chapter of The Philadelphia Negro crafted 
a practical contract between the races. For if DuBois had cautious 
but clear words for black Philadelphians, he also spoke of ““The 
Duty of the Whites”: 























[T]he center and kernel of the Negro problem so far as the 
white people are concerned is the narrow opportunities af- 
forded Negroes for earning a decent living. Such discrimina- 
tion is morally wrong, politically dangerous, industrially 
wasteful, and socially silly. It is the duty of the whites to stop it, 
and to do so primarily for their own sakes. 


uBois emphasized one thing about the white side of the 
D contract above all others: work. It was for whites both to 

end discriminatory barriers to employment and to pro- 
vide employment opportunities for blacks. Should whites fail to 
perform their end of the bargain, they would have “‘no right to 
complain that black boys lose interest in work and drift into 
idleness and crime.”’ Should whites succeed, DuBois promised, 
they would in the future be spared “the omnipresent excuse for 
failure: prejudice.” 

Some current-day advocates of black self-help deemphasize 
racism as a reason for lack of achievement. Some suggest either 
that racism is not a major factor, or that it must be ignored and 
individual efforts made nonetheless. But DuBois was not so 
unreasonable in his assessment of the impact of prejudice. His 
offer was contractual, not one-sided. And its emphasis—on 
employment and the lowering of discriminatory barriers—was 
one which has run with remarkable persistence throughout the 
Afro-American struggle. As far back as the 1930s, most of the 
mass protests staged in Northern cities stressed “Don’t buy 
where you can’t work.” A. Philip Randolph’s first threatened 
March on Washington in 1940 sought jobs in defense industries. 
In the Depression years of the 1930s, the National Urban League 
championed “jobs, not alms,” and—it is important to note—at 
all levels, not only for middle-class blacks. The 1963 March on 
Washington was for jobs and freedom. And, of course, all are 
aware of the efforts of the Congressional Black Caucus in the 
1970s on behalf of the Humphrey-Hawkins Employment Act. 
This is hardly the record of a people seeking dependence, 
shirking self-reliance, and preferring something for nothing. 

Black Americans have always been willing to strike a deal with 
the larger society, one that involved ending discrimination and 
broadening the labor market. And there was always the under- 
standing that an assumption of certain personal and societal 
responsibilities would necessarily accompany the bargain. On 
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reflection, there was little difference between this proffered 
social compact and that entered into with other groups coming 
to this country. As each party has adhered more closely to the 
agreement, there has been less need to complain of breach of 
contract. Without question, there have been varied experiences 
with various greups. But it is also the case that the offer has been 
manifestly refused in the experience of black Americans. One 
wonders, for instance, how different the history of this country 
would have been, and how different the current debate would be, 
if the Atlanta Compromise offered by Booker T. Washington had 
been seriously considered by the larger society. 

Thus, The Philadelphia Negro’s ‘‘final word” was yet another 
attempt at forging a social contract between black Americans and 
their country. DuBois attempted to identify the incentives to all 
parties for accepting the terms of the offer. He was well aware of 
the necessary reciprocal nature of the agreement, of the impor- 
tance of mutuality. However unrealistic his contractural provi- 
sions at the time, he was aware that it was likely unreasonable to 
ask one party to agree and perform without the acceptance and 
performance of the other. 


a 
Black Americans have always been 
willing to strike a deal with the larger 
society. 





I would make the point here that this sense of mutuality is no 
less important today. The issue is therefore not properly posed 
in terms of what individuals (or private groups) can do on their 
own, by themselves, or what “whites” or “the government” can 
and ought to do without a certain assumption of responsibility by 
private citizens. We are talking, indeed as DuBois talked, about a 
“community,” about “social” conditions, about a social contract 
in civil society. An acceptance of rights and responsibilities on all 
sides is needed if we are to maximize the civil society DuBois 
envisioned. It is a set of contractual provisions still worth pursu- 
ing. To be sure, the venue has changed substantially since 
DuBois made his offer. But the parties are still involved in 
negotiations. And the stakes are no less vested. 








More 


LIGHT 


On Set-Asides 


by Andy Sparks and Michael Gilman 


n the evening of June 27, 1967, President Johnson 

addressed the nation as fires and riots were gutting 

many of its inner-cities. The roots of that disorder, he 
suggested, were “ignorance, discrimination, slums, poverty, dis- 
ease, not enough jobs.” “‘We should attack these conditions,” he 
proclaimed, “not because we are frightened by conflict, but 
because we are fired by conscience.” 

And so the President appointed a Commission on Civil Disor- 
ders under Illinois Governer Otto Kerner, charging it to analyze 
the urban violence, determine its specific causes, and propose 
long-term remedies for their solution. Unemployment and un- 
deremployment, it turned out, were two of the major culprits 
identified by the Commission. Their “pervasive effect ... on the 
racial ghetto is inextricably linked to the problem of civil disor- 
der,” its final report concluded. And the report blamed long- 
standing societal discrimination for the racial ghetto: ‘What 
white Americans have never fully understood—but what the 
Negro can never forget—is that white society is deeply impli- 
cated in the ghetto. White institutions created it, white institu- 
tions maintain it, and white society condones it.” 

Included among the Kerner Commission’s recommendations 
was one proposal that planted the theoretical seed for what 
would become multi-billion dollar Federal programs: 


We believe it is important to give special encouragement to 
Negro ownership of business in ghetto areas. The disadvan- 
taged need help in obtaining managerial experience and in 
creating for themselves a stake in the economic community. 
The advantages of Negro entrepreneurship also include self- 
employment and jobs for others. 


Today, at the Federal, State, and local levels, a wide range of 
“set-asides” give special preference in government contracting 
to minority-owned businesses. Some set-aside programs require 
simply that agencies make ‘‘good-faith” efforts to ensure minor- 
ity business participation in government procurement, but oth- 
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erwise permit normal contracting procedures. Other set-asides 
entirely supersede normal contracting procedures, or specify 
that minorities must receive a minimum fraction of government 
procurement. 

The two best known set-aside programs at the Federal level 
are those established by the Surface Transportation Assistance 
Act of 1982 (STAA), and the Small Business Administration’s 
8(a) program. Under STAA, at least 10 percent of all Federal 
highway grants must be awarded to firms that are “‘socially and 
economically disadvantaged.” In 1985, these awards totalled 
approximately $1.3 billion. Under the provisions of the 8(a) 
program,-as currently implemented, the Small Business Admin- 
istration (SBA) provides “socially and economically disadvan- 
taged”’ firms with non-competitive government contracts and the 
technical and managerial assistance necessary to complete them. 
In 1985, such firms received $2.8 billion in Federal contracts. In 
theory, 8(a) firms mature under SBA’s protection and eventually 
cut loose to compete successfully on their own; participation in 
the program is currently limited to seven years. But Rep. Parren 
Mitchell (D-MD) has introduced a bill to extend the limit to 14 
years. No such participation limits are applied to the STAA 
program. ; 

Set-asides (as with other government programs based on 
group preference) have always generated their share of criticism. 
There are those who argue that only identifiable victims of 
discrimination, and not broad groups, should be entitled to 
remedial preference. There are also those willing to allow some 
racial preference, but unpersuaded that set-asides are an effec- 
tive response to discrimination. For example, it is frequently 
argued that set-aside beneficiaries are too often not minority- 
owned businesses at all, but sham firms actually owned and 
controlled by whites. 


We believe that neither the philosophical nor the practical 
arguments usually made against set-asides can be easily dis- 
missed. But we also believe that the standard opposition to set- 
asides has silenced other serious criticism of them. Even if group 
remedies were philosophically attractive, and if problems with 
sham firms could be easily overcome, important questions would 
remain about justifications currently offered for the programs. 
Taken on their own terms, several of the basic arguments for 
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Federal set-aside programs are illogical, unconvincing, and 
clearly ill-considered. 

The original justification for set-asides centers on their sup- 
posed ability to improve minority employment opportunities. 
First, it is suggested that set-asides will foster the formation and 
growth of minority-owned businesses. Second, and not unre- 
lated, it is claimed that set-asides will trigger beneficial ripple 
effects throughout the overall minority economy. 

Implicit in this justification is the notion that minority-owned 
firms are more likely than white-owned ones to hire minority 
workers; encouraging minority-owned businesses will by this 
reasoning lead to improved minority employment opportunities. 
But even were this true, it would not follow that set-asides are the 
best way to improve minority employment opportunities. If 
government were seriously interested in producing a “ripple 
effect’”’ in the minority economy, it would be more efficient for it 
simply to encourage the growth of a// firms willing to employ 
minorities, and not just those which happen to be minority- 
owned. For instance, contract awards could be made contingent 
on the maintenance of a pre-specified number of minority em- 
ployees. Presumably, minority-owned businesses could satisfy 
this criterion more easily than could other firms, and would 
therefore stand to gain from the policy. But non-discriminatory 
white firms would at least be given a full opportunity to compete 
for government contracts under such an arrangement, and the 
overall cost of government procurement would thus tend to be 
reduced. 


Of course, there already exists a mechanism by which the 
Federal government encourages the recipients of its contract 
dollars to hire greater numbers of minorities: Executive Order 
11246, which requires Federal contractors to establish goals and 
timetables for minority employment. If the sole purpose of the 
Federal set-aside bureaucracy were to enhance minority employ- 
ment, then the government might save millions simply by raising 
its goals and shortening its timetables. 

But another justification is offered for set-asides: that they are 
a legitimate response to broad societal discrimination against 
minority entrepreneurs. It is certainly possible that the generally 
low level of minority entrepreneurship is due in part to discrimi- 
nation, past or present. And proponents of set-asides could and 
do argue that government is obliged to take affirmative steps to 
remedy such discrimination. 

This argument raises another question, however: which mi- 
nority entrepreneurs should benefit from remedial programs? 
Should procurement be targeted toward marginal firms with 
uncertain prospects, or at successful firms with promising fu- 
tures? Perhaps marginal firms have been more affected by dis- 
crimination and should thus be more entitled to set-aside funds. 
Yet it must also be recognized that targeting procurement at 
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marginal firms which suffer greater rates of failure will likely 
carry 2 greater cost to society than would targeting it at success- 
ful firms. 

In theory, Congress acknowledged this tradeoff between eq- 
uity and efficiency by limiting eligibility for the 8(a) program to 
firms owned by socially and economically disadvantaged individ- 
uals which have “‘reasonable”’ chances to succeed in the private 
market. The basic idea was to preclude the participation of 
wealthy businessmen while ensuring the participation of firms 
which show signs of competitive viability. In practice, however, it 
appears that the program is designed primarily to benefit more 
successful firms. Once a firm is in the program, there is hardly 
any limit on the number of contracts it can receive. A govern- 
ment procurement officer who is interested in reducing procure- 
ment costs but under pressure to award an 8(a) contract there- 
fore has an incentive to award the contract to the most highly 
qualified participating firm. And, as a result, in 1984 a small 
group of firms comprising only four percent of the total number 
of 8(a) participants received 54 percent of all 8(a) procurement, 
for an average of $12 million per firm. 


RR GR 
To improve minority employment, 
government should encourage all firms 
willing to employ minorities. 





The STAA set-aside also appears designed to benefit more 
successful firms. Although its authorizing legislation specifies 
that only firms owned by socially and economically disadvan- 
taged individuals may qualify for the program, Department of 
Transportation implementing regulations explicitly state that a// 
minorities, regardless of wealth, may compete for the set-aside. 
Here, too, an impulse to reduce costs wili favor more highly 
qualified firms, many of which may have been perfectly viable 
without the assistance of a set-aside. 

The ability of set-asides to improve employment opportuni- 
ties for minorities has become less and less central to the debate 
over the programs, however. Their proponents have in recent 
years dedicated themselves to a more abstract goal: securing for 
minorities their “fair share’ of government procurement, that 
percentage of contract dollars which minorities would presum- 
ably have obtained in the absence of discrimination. Rep. Mitc- 
hell, an important supporter of Federal set-asides, has most 
clearly expressed the fair share complaint: ‘In the process to 
parity, the minority business sector should receive from 15 to 18 
percent of the contract receipts, however, in fiscal year 1976 the 
minority business sector received less than one percent of the 
Federal contract receipts of the Federal Government.” 
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In other words, fair share advocates believe that minority 
participation in Federal contracting (now roughly 2 percent) 
should match their share in the population (15-18 percent). 
Absent discrimination, they hold, all groups would possess the 
same desire and ability to own their own businesses, and would 
therefore enter and succeed in all business sectors at identical 
rates. A minority group that made up 17 percent of the popula- 
tion would then own 17 percent of the nation’s small businesses, 
17 percent of its big ones, and should receive 17 percent of all 
government procurement. 

But this logic is fundamentally flawed. Because the govern- 
ment’s most expensive purchases are of products and services 
that only a very few large companies can provide, those tirms—in 
particular, aerospace and defense contractors—receive the vast 
bulk of Federal procurement. Last year, in fact, 100 government 
contractors accounted for two-thirds of all Federal procurement. 
Who owns these businesses? Everyone—blacks, whites; women, 
men—they are generally held publicly by hundreds or thousands 
of shareholders. A true fair share argument would hold that, 
absent discrimination, minorities would own 15 to 18 percent of 
all single-owner businesses, and 15 to 18 percent of each large, 
publicly-held one. Of course, since corporate ‘‘ownership”’ de- 
pends on control of at least 51 percent of a firm’s stock, one 
would expect minorities to “own’’ few—if any—large businesses. 

Far more than any other factor, this simple rule of probabili- 
ty—and not discrimination—accounts for minorities’ ‘“‘small” 
share of total Federal procurement. After accounting for the 
huge percentage of government contracting that goes to large, 
publicly-owned corporations—none of which are “owned” by 
any particular group—we are left with a small pie of small 
business procurement to be divided among white and minority- 
owned firms. Minority firms represent 9 to 10 percent of all 
single-owner businesses. But according to the SBA’s most recent 
figures, minority-owned firms received 14.3 percent of all Fed- 
eral contracts to small businesses—most of which have a single 
owner—in fiscal year 1983. 

In other words, minority-owned small businesses appear al- 
ready to receive a larger than fair share of Federal procurement. 
SBA’s own analysis confirms this judgment. A 1983 SBA study 
found that “smaller, minority-owned firms ... appear to fare 
better in obtaining federal contract dollars than do smaller firms 
generally.” In fact, the study concluded that smaller minority- 
owned firms received roughly 70 percent more Federal contract 
dollars per employee than did smaller non-minority firms. And 
experience with the STAA program leads to similar conclusions. 
Before that set-aside boosted their procurement participation, 
minorities won roughly 20 percent of all highway construction 
subcontracting dollars. Since the implementation of the STAA 
set-aside, minorities’ share of those subcontracts has risen above 
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50 percent—nearly three times their representation in the popu- 
lation at large. 

That the gap between figures for minority population and 
minority procurement is nothing more than a statistical artifact 
has completely escaped the attention of the men and women who 
have created set-aside “remedies” for the “problem.” More 
disheartening, however, is that the Supreme Court, in its only 
full decision to date on the constitutionality of a set-aside pro- 
gram, has made the same mistake. In Fullilove v. Klutznick 
(1980), a six-man plurality of the Court upheld the minority set- 
aside provision of the Public Works Employment Act of 1977 
(LPW), which created a one-time $4 billion grant for public 
works across the country. Central to the Court’s determination 
about the legitimacy of this set-aside remedy was its understand- 
ing that the disparity in minority/non-minority government pro- 
curement shares constitutes a serious problem and can be ex- 
plained, at least in part, by discrimination. 

“T believe,” wrote Justice Powell in a concurring opinion, 
“that a court must accept as established the conclusion that 
purposeful discrimination contributed significantly to the small 
percentage of federal contracting funds that minority business 
enterprises have received.” Chief Justice Burger, writing as well 
for Justice White, mentioned the “abundant evidence” on which 
such a conclusion could be based. Justices Marshall, Brennan, 
and Blackmun agreed: ‘‘Congress had a sound basis for conclud- 
ing” that the minority share of Federal procurement was “‘dis- 
proportionally small” due to “the continuing effects of past 
discrimination.” 


e do not believe that discrimination is a particularly 

illuminating explanation for the so-called “pro- 

curement gap” at issue here. We have already 
suggested that the nature of the products involved in Federal 
procurement, in combination with the distinction between small 
and large business ownership, almost fully accounts for the size 
of the minority share of government contracting. We would not 
discount the possibility that there remains some discrimination 
in Federal contracting. But it is interesting to note that some of 
the sources the Court cited in support of its judgments about the 
procurement gap were themselves uncicar about the gap’s 
origins. 

A 1975 U.S. Commission on Civil Rights report, according to 
Chief Justice Burger, identified “pre-selection before the formal 
bidding process, and the exercise of discretion by government 
procurement officers to disfavor minority businesses” as dis- 
criminatory activities affecting the minority contracting share. 
But that report itself voiced strong reservations about its avail- 
able evidence: 


No specific cases to support such allegations [concerning pre- 
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selection] were brought to the attention of Commission staff. 
In fact, it is virtually impossible to extend preferred treatment 
to selected firms in formal advertising, as the contracts are 
awarded to the lowest responsive and responsible bidders. 


Notwithstanding the logical faults of set-asides or of Supreme 
Court decision-making about them, the Fullilove ruling would 
seem to raise questions about the constitutionality of the nation’s 
two best known such programs. A narrow reading of the case 
suggests that a set-aside will be upheld provided that it is 
restrained by at least three of the limitations placed on the LPW 
program by Congress. The first was time. Justice Powell’s opin- 
ion noted that: “The §103(f)(2) set-aside is not a permanent part 
of federal contracting requirements. As soon as the PWEA 
program concludes, this set-aside program ends.” And continua- 
tion of the set-aside, he added, would require Congressional 
reconsideration. 

The LPW set-aside lasted four years. SBA’s 8(a) program, 
however, is already nearly 20 years old. No time limitations have 
ever been placed on 8(a)’s existence, nor has any finite goal for 
the program (the creation of a certain number of minority-owned 
firms, for example, or their attainment of a given percentage of 
Federal procurement) ever been established. And 8(a) could 
conceivably remain in effect indefinitely without Congressional 
action; it is therefore an open question whether the program is 
“subject to continuing evaluation and reassessment” as Justice 


Burger’s plurality opinion would have it, or is of a “temporary 
nature,” according to Justice Powell’s concurring opinion. 

By the standards of Fullilove, set-asides must also be flexible. 
Both the Burger and Powell opinions discussed at length those 
characteristics which distinguished the LPW set-aside from a 
rigid quota. The Chief Justice, citing the program’s administra- 
tive guidelines, pointed approvingly to situations in which LPW’s 
10 percent target could be waived: “Grantees are given the 
opportunity to demonstrate that their best efforts will not suc- 
ceed or have not succeeded in achieving the statutory 10 percent 
target. . . . In these circumstances a waiver or partial waiver is 
available once compliance has been demonstrated.” Justice Pow- 
ell was impressed by the same fact. 

But recently, the STAA program’s sponsor has explicitly 
repudiated any good-faith allowance Congress may have made 
when it passed that set-aside’s authorizing statute. In 1984 
hearings on the program’s reauthorization, Rep. Mitchell (who 
was also the LPW set-aside’s sponsor) disagreed with Ray Barn- 
hart, director of the Federal Highway Administration, about 
STAA’s meaning: 

You insist on goal and I insist on set-aside. A rose by any other 

name smells the same, but in the original conception we talked 

about a set-aside so it would be very clear. If you want to use 
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goal, that is all right with me, but the law still says at least ten 
percent and that to me constitutes a set-aside... 


Barnhart resisted: “Obviously, our regulation does not construe 
the program as a quote ‘set-aside’ in that sense.” But Mitchell 
was blunt: ‘“That was the rewrite that your agency did. It was the 
intent of the Congress as the law was passed it would be a set- 
aside. However, it is not really a debatable issue. You meet the 
goal. I don’t care what you call it.” If Rep. Mitchell, the STAA 
set-aside’s sponsor, here truly reflected the intent of Congress 
when it passed that legislation, then that program might fail to 
satisfy the Supreme Court Justices who approved LPW in 
Fullilove. 


hird, Fullilove seems to require that a set-aside’s 

burden on non-minorities be relatively light—that its 

effect be, in Justice Powell’s words, “limited and so 
widely dispersed thai its use is consistent with fundamental 
fairness.” But as we have already suggested, existing evidence 
casts doubt on the ability of the STAA set-aside to pass this test: 
largely because of this program, minority firms now receive more 
than half of all highway construction subcontract dollars. It is 
difficult to determine precisely how badly STAA’s implementa- 
tion has hurt non-minority highway subcontractors, but a draft 
Federal Highway Administration report completed earlier this 
year concluded that some white-owned subcontractors “have 
seen their Federal-aid highway construction markets shrink or 
even virtually disappear.” 

Two years elapsed between the Court’s Fullilove decision and 
Congressional approval of the Surface Transportation Assis- 
tance Act set-aside. It may be that in the interim, the limitations 
on set-asides implied by that decision were overshadowed by the 
simple fact that one such program had been declared constitu- 
tional. If Congress has misread the Court’s opinions on the 
subject, we should not waste time being surprised. The history of 
set-asides is a history of confusion: one in which executive 
agencies may have occasionally ignored Congressional inten- 
tions; in which the Supreme Court has casually accepted a flawed 
justification for important legislation; and in which Congress 
itself has constructed well-intentioned programs that are never- 
theless ill-conceived. 

No serious person can deny that over the course of American 
history discrimination has hindered the success of minorities in 
general and by extension, minority entrepreneurs. But the theo- 
retical underpinnings of some public programs designed to 
remedy past wrongs have escaped serious discussion, and minor- 
ity business set-asides are among them. Until they are subjected 
to the careful scrutiny they deserve, then government will be 
unable to claim that it has much more than a good heart and a 
cloudy mind. 
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WHAT? 


A Not-So-Good 
Idea Makes Its Move 


by Terence J. Pell 


his past April, the Norfolk, Virginia School Board — with 

the support of black community leaders — voted to end 

mandatory busing to achieve racial integration, con- 
cluding that they might thus reduce white flight from their city and 
at the same time increase parental involvement in their children’s 
education. A Fourth Circuit Court of Appeals ruling upheld the 
Board's decision. And last month, Norfolk’s elementary sciool stu- 
dents walked from home to their classes for the first time in 15 years. 
The Board hopes that, in time, most of the city’s elementary schcols 
will be racially mixed without busing, a result of greater integration 
in housing patterns. Its decision was greeted without public protest 
or boycott. 

But the experience of Norfolk does more than underline the fact 
that busing — or the lack of it — no longer inspires the turmoil it 
once did. As a principal technique of the school desegregation 
movement in the 1960s and 1970s, mandatory busing did much to 
integrate sprawling rural districts of the South. Mere fundamen- 
tally, it was instrumental in altering the nation’s attitudes about race. 
When applied where blacks were concentrated in urban schoo! dis- 
tricts and whites scattered throughout outlying suburbs, however, 
busing proved considerably less effective. 

In many cases, legal obstacles prevented its widespread use. To 
bus inner city children to the suburbs and vice versa would have 
required the implementation of metropolitan-wide, cross-district 
assignment plans, which the Supreme Court refused to permit ex- 
cept where urban and suburban school districts had cooperated in 
de jure segregation. And in urban areas where court-ordered 
busing was a reality (or even a possibility), white studenis fled to 
suburbs or parochial schools. For those students who «emained, it 
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tion, St. Louis, Missouri. This article was written in the author’ 
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was by no means clear that busing had improved educational qua!- 
ity. From limited budgets, local school systems were forced to divert 
financiai and administrative resources to the mechanics of desegre- 
gation. The result, in some cases, was schools whose primary pur- 
pose was to achieve a court-mandated mixture of white and black 
students and faculty. The educational mission of such schools 
slipped into the background. 

Norfolk’s 15-year “experimeit” in mandatory busing makes clear 
its ultimate limitations. Where once Norfolk had black schools in 
black neighborhoods, white © .0ols in white ones, busing achieved 
a system of mostly black schools throughout the city, a consequence 
of large-scale “white flight.” The prospect of fully segregated, poor 
black city schools next to comparatively wealthy white suburban 
ones is very discouraging. And, interestingly. at least one of the civil 
rights groups traditionally most involved in school desegregation 
has tacitly acknowledged the failure of busing to address the prob- 
lem. The NAACP Legal Defense and Educational Fund, Inc., 
known familiarly as “the Inc. Fund,” recently launched a broad- 
based “national litigation strategy” designed to overcome the 
black /white educational funding disparities left in busing’s wake. 
The Inc. Fund will mount legal challenges to any state system that 
produces such disparities, hoping that even though white students 
may abandon urban schools for the suburbs, some of the suburban 
tax base can be diverted back into urban school districts. 

A little-noticed Supreme Court decision from past spring’s term 
may help them do it. In Papasan v. Allain, the Court opened the 
door to equal protection lawsuits against states whose school tax 
systems result in funding disparities between districts. For example, 
the effect of requiring each local school district to levy property 
taxes to run its schools is that wealthier districts, by and large, can 
and do spend more on education — in absolute terms — than poor 
school districts. Moreover, because they draw on a larger tax base, 
rich districts are able to spend more per pupil yet levy taxpayers ata 
lower rate. Also, since wealthy school districts generally have fewer 
competing demands on their tax bases, they are able to increase 
education-related taxes without noticeably overburdening their 
taxpayers. In Papasan, the Court held that such a system may vio- 
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late the Constitution's equal protection clause, unless the particular 
funding disparities at issue can be shown to be “rationally related to 
a legitimate state interest.” 

Prior to Papasan, the Inc. Fund had intended to pursue its new 
strategy in state courts, since unlike the Federal Constitution, state 
constitutions generally contain an explicit right to a publicly fi- 
nanced education. The effect of Papasan, however, may be to en- 
courage Federal challenges to pre perty-based school taxation. Al- 
though it remains to be seen just how great a magnitude of disparity 
will be required before the Court will invalidate such a school sys- 
tem, the Papasan case concerned funds which made up only 1.5 
percent of district revenues. That such a small disparity must now 
be proven “rationally related to a legitimate state interest” will at 
least increase pressure on most states to reform their school tax 
systems. And it may be that the Court’s decision will inspire a flood 
of litigation, as one after another perceived inequity in state fund- 
ing comes to be scrutinized according to the Justices’ yet to be de- 
veloped standards of “rationality.” 


Civil rights advocates have long been in- 
terested in overturning the property- 
based school tax system. 





This is not to imply that public school funding is virgin territory 
to those concerned with desegregation. Even before i: was clear 
what the post-busing landscape would look like, civil rights advo- 
cates were interested in overturning the property-based school tax 
system. In the early 1970s, a major challenge to the funding system 
used in Texas was launched. Like most states, Texas funded its pub- 
lic schools primarily through local property taxes. Significantly, 
however, Texas had developed a complicated formula to ensure that 
wealthier districts had to pay a larger share of their school expenses 
than did poor districts. Additionally, all Texas school districts were 
guaranteed enough state aid to ensure that each individual student 
received a minimally adequate education regardless of the wealth 
of his or her school district. But despite the Texas system’s attempt 
to minimize funding disparities between rich and poor districts, it 
remained true that wealthy school districts could more easily afford 
costly education. 

So civil rights lawyers filed suit, claiming that education is a “fun- 
damental” right (although nowhere mentioned in the Constitu- 
tion), one basic to the exercise of all other privileges of citizenship. 
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Accordingly, the plaintiffs argued, any state system which produced 
unequal expenditures should be subjected to “strict scrutiny” and 
demonstrated to be essential to a “compelling state interest.” In the 
absence of compelling state interest, went the reasoning, any system 
of taxation which produced unequal educational expenditures was 
a violation of the 14th Amendment's equal protection clause. But in 
a landmark decision, San Antonio Independent Schools v. Rodriguez 
(1973), the Supreme Court rejected this argument. Education, the 
Court held, is not a Constitutionally protected right. Furthermore, 
the Court noted that a locally-based school tax system serves a tradi- 
tional and legitimate state interest — it fosters local control over and 
involvement in schools. Local school taxes, the Court determined, 
are “rationally related to a legitimate state interest.” 

Civil rights advocates then retreated to state courts, hoping for 
better results. To be sure, judges in several states ordered restruc- 
tured formulas for the application of state aid to local school dis- 
tricts. Then, as now, state aid accounted on average for about 40 to 
50 percent of the total cost of education in any single school district. 
The remainder was made up by local property taxes. In order to 
reduce spending discrepancies between wealthy and poor districts, 
some states that had not already adopted the Texas system were 
ordered to adjust state aid according to local district wealth so that 
rich school districts might receive comparatively less of it than poor 
ones. 

But in no case dia courts require a state legislature completely to 
equalize per-pupil expenditures on a statewide basis. In the first 
place, it was recognized that complete equalization would eliminate 
all incentive to local school districts to increase their spending on 
education. Moreover, fairness (and some states’ laws) prevented the 
use of property taxes raised in one locale to support public pro- 
grams in another, unrelated district. Otherwise, schoo! officials 
would be unaccountable to the particular taxpayers whose money 
they were spending. 

Instead, the litigation of the 1970s created in every state but 
North Carolina and Hawaii some type of “foundation” system of 
school taxation, inspired by the Texas model. With slight variations, 
every American school district is guaranteed the level of per-pupil 
expenditure necessary to provide a basic education. State aid is then 
keyed to this foundation amount, but weighted so that wealthier 
districts have to pay a larger proportion of the foundation expendi- 
ture than do poor districts. Regardless of its state aid, however, any 
school district — rich or poor — is free to expend beyond the foun- 
dation level by raising additional local taxes. 

This judicial and legislative history would seem definitely to limit 
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the Inc. Fund's ability to litigate funding equalization. No state 
court has seen fit to allow use of one district’s tax revenue to pay for 
another's schools. The only remaining feasible alternative would be 
to do away with local property taxes altogether, and fund education 
entirely by means of a state property, sales, income, or other tax. 
One result would of course be to eliminate the ability of local school 
boards to make fiscal decisions regarding education. Other effects 
of sucha large-scale transfer of power would be extremely complex 
and difficult to predict. Unless the change were accompanied by the 
kind of substantial increase in parental choice implied by a state- 
wide voucher system, for example, it would significantly reduce 
parental involvement and local accountability. And to the extent 
that parents felt a loss of influence over local educational policy, 
statewide control of funding might well encourage flight from pub- 
lic schools to smaller, more manageable, and more immediately ac- 
countable private and parochial schools. 


In light of the complicated and delicate trade-offs required by a 
move to statewide school funding, one thing is clear: judges ought 
not to be making such a decision. Unlike school desegregation in 
the late 1950s, this is not an area where state legislators have abdi- 
cated their responsibility. In fact, state legislatures have historically 
demonstrated intense concern over education, and they have lately 
shown no unwillingness to tackle questions of funding disparities 
between rich and poor school districts. On the contrary: the cur- 
rent national situation reflects nothing so much as a considered 
legislative judgment, made in almost every state in response to the 
school tax litigation of the 1970s, that in view of the need to retain 
local control over basic fiscal issues of education, some funding dis- 
parities are inevitable. 

Will Papasan permit judges to sweep away state school tax ar- 
rangements that produce disparities? Probably not. Nothing so 
carefully constructed by a legislature as a foundation system will 
likely to be found wholly irrational, that is, wholly unrelated to 
other legitimate state interests. Rather, Papasan will likely create a 
new form of judicial nuisance, with judges second-guessing this or 
that aspect of a given tax system’s administration. By these means, 
the Inc. Fund hopes to chip away at current law until the position 
rejected by the Supreme Court in Rodriguez (and subsequently by 
most state courts as well) is conclusively established. That is, the Inc. 
Fund intends to use a strategy of mild guerrilla litigation to force a 
Supreme Court acknowledgment that Rodriguez was wrong — that 
no funding disparity is Constitutionally permissable, regardless of 
its “rationality.” 

More than the exhaustion of busing as an aid for the educa- 
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tionally disadvantaged has inspired the Inc. Fund to reintroduce 
the issue of school funding, a costly and difficult new venture whose 
future success is at best uncertain. In a sense, of course, the Fund 
must always be trying something new because of the diffuse nature 
of its constituency. Although it attempts to represent the interests 
of blacks, it does so only as a “public interest” law firm. The Fund 
does not have clients per se; rather, it first selects issues to pursue 
with “national litigation strategies,” and only later finds or creates 
lawsuits to match. ‘ 


But there is a political impetus for the Fund’s current strategy. 
Partial inspiration comes from the fact that education is almost the 
only kind of social spending that has increased in real dollars during 
the Reagan years. Consequently, it is among the few subjects of 
public concern about which arguments for equality do not inevita- 
bly result in a reduction of the absolute level of resources available 
to others. At most, arguments for equalized educational funding 
mean that a greater share of any increase will go to poorer districts. 

More important still, as the Fund’s long-range planning report 
itself concedes, is the existence of a “national drive for excellence in 
public schools.” As an issue with independent political momentum 
across all traditional ideological lines, education has become a par- 
ticularly useful Inc. Fund tool. It is not only a “black” issue. The 
Fund's abstract claims to “equity” in education will not be the claims 
of particular black clients. True, they reflect the Fund’s judgment 
about how best to serve the black community's interest. But just the 
same, school funding enables the Fund almost invisibly to pig- 
gyback its particular agenda onto a universalist educational reform 
movement. 


There are features of that movement not inhospitable to the 
Fund's plans. As has been well documented, much recent education 
reform has been mandated and directed bv state education depart- 
ments. Indeed, state education commissioners have involved them- 
selves in an unprecedented number of detailed school manage- 
ment decisions. In Texas, for example, state legislation goes so far as 
to limit announcements over schocl public address systems to one 
per day, and specifies that third grade teachers must devote 60 min- 
utes a day to mathematics, 120 minutes to reading and writing, 100 
minutes a week to science, and so on. By state law, local school 
boards are now even “state officers, locally elected.” Such a shift in 
educational decision making from local to state authority may help 
the Fund persuade courts unwilling in the 1970s to undercut local 
control that today’s circumstances are different. If a state commis- 
sioner of education is already functioning as a “super” board of 
education, and if a state legislature is already mandating a uniform 
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curriculum and school day, it may seem a relatively small step to 
mandate that school funding be uniform as well. 


i Se ee aa a 
The most important question asked of 
any educational initiative is what effect it 
will have on quality. 





The most important question asked of any major educational 
initiative should always be what effect it will have on educational 
quality. The Inc. Fund assumes that equalized per-pupil expendi- 
tures will result in equal education. But there is no scholarly con- 
sensus about the relationship between expenditures and quality. In 
fact, it is generally acknowledged that quality of education depends 
ona dauntingly large range of factors, among them the importance 
a local community attaches to education, the extent to which par- 
ents become involved in school activities, and the standards of per- 
formance to which parents hold teachers and administrators. Any 
reform that inhibits the strength of such factors may inhibit school 
quality. 

It has been suggested, however, that funding disparities are inher- 
ently destructive of quality because a school district’s understanding 
of its relative poverty is sufficiently “demoralizing” to impede edu- 
cational achievement. Two things are wrong with this argument. In 
the first place, funding disparities in the vast majority of instances 
are insignificantly small. Only when one considers the very 
wealthiest districts in a state together with its very poorest ones 
does the disparity appear at all worth worry. And secondly, since 
“foundation” schemes guarantee minimally adequate levels of 
funding to each of a state’s districts, “demoralization” may be cor- 
rected by boosting those levels through legislation — without judi- 
cially mandated overhaul of entire tax structures. 

At bottom, the business of a school tax system is not completely to 
equalize per-pupil expenditures from district to district, but to en- 
courage taxpayers to increase the absolute level of expenditure in 
every district. The system currently in piace through much of the 
country, relying as it does on local school districts to fund half of 
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total education expenditures, has proven extremely responsive to 
political pressure for increased overall spending. In the last 25 
years, total education expenditures nationwide have gone up 236 
percent in real dollars. 

The Inc. Fund’s proposed substitute can promise no comparable 
success. Busing assumed that if schools were integrated, the pres- 
ence of middle-class students in bad schools would provide a “mar- 
ket pressure” for increased standards and funding. Spending equal- 
ization, however, is not “market based.” It is a centralized, 
bureaucratic mechanism that builds a disincentive for local districts 
to increase education expenditures. And it can be expected ul- 
timately to reduce overall spending for education as schools be- 
come only one of many state budget priorities. 

At its worst, court-ordered school desegregation was dog- 
matically pursued — not as a technique or means to achieving 
greater equality, bui as an end in itself, regardless of social cost or 
consequence. Judicial activism in this area sometimes came to be 
viewed as an unqualified good, as the nation searched for ways to 
symbolize its commitment to full racial equality. Fortunately, the 
courts have come to see that school busing is a complicated tool for 
social change, one that only works within certain limits. If not used 
with care, school busing will inevitably be counterproductive. 

Credit goes to the Inc. Fund for recognizing the contemporary 
limitations of judicially-imposed school busing. Any effort to in- 
crease educational expenditures in communities where bad schools 
have historically hampered social progress is to be applauded. But 
before leaping on the funding equalization bandwagon, we should 
be clear about what it is we are seeking to achieve and what costs we 
may end up paying. Funding gains in one district need not come ina 
form that will ultimately discourage future overall increases in ex- 
penditures. For it is overall increases in funding that will benefit 
poor communities most. And funding equalization’s negative effect 
on local control threatens a long-term leveling off in school spend- 
ing, one which will hurt poor communities most. Nothing could be 
more alien to the true purpose of the group that fought and won 
Brown. Here’s hoping the Inc. Fund sees fit to return to its drawing 
board. 3 
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investigation of Sears, Roebuck and Co., the world's largest general 
merchandise retailer. And in 1979 the Commission filed suit with 42 
= distinct claims of nationwide sex discrimination by Sears in violation of 
Title VII and the Equal Pay Act. By time of trial, the Equal Pay Act claims had 
been abandoned, along with all but two of EEOC's Title VII claims, one of 
which concerned the hiring and promotion of women to Sears’ commission 
sales force. Oddly, the EEOC produced no complainants in support of its 
surviving claims. Instead its case was organized around statistical evi- 
dence. 


I n 1973 the Equal Employment Opportunity Commission began a major 


Part of Sears’ defense was based on evidence presented by an expert; 


witness, Rosalind Rosenberg, associate professor of history at Barnard Col- 
lege and author of Beyond Separate Spheres: Intellectual Roots of Modern 
Feminism. She testified that there were historical reasons why women might 
be less likely than men to be interested in or available for the company's 
commission sales jobs. In rebuttal, the EEOC presented Professor Alice 
Kessler-Harris of Hofstra University, author of Out of Work: A History of 
Wage-Earning Women in the U.S. She testified that Rosenberg's argument 
was historically inaccurate and that statistical disparities in the labor 
force could only be explained by employer discrimination. 


This past January, Judge John A. Nordberg of the U.S. District Court for & 
Northern Illinois found for Sears on all claims at issue in the case. In his} 


decision he praised Professor Rosenberg as “a well-informed witness who 
offered reasonable, well-supported opinions.” By contrast, he wrote that 
EEOC's witnesses, Kessler-Harris among them, had “provided little per- 
suasive authority to support their theories” and had relied instead on 
“sweeping generalizations ... not supported by credible evidence.” The 
EEOC has announced an appeal. 

Since giving testimony, Rosenberg has become the subject of considera- 
ble controversy among academic feminists, many of whom have objected to 
the idea of one of their number helping to defend a corporation accused of 
sex discrimination. This controversy came to a boil of sorts when the Amer- 
ican Historical Association's Coordinating Committee for Women in the His- 
torical Profession passed an anti-Rosenberg resolution asserting that “as 

feminist scholars we have a responsibility not to allow our scholarship to be 
used against the interests of women struggling for equity in our society.” 
But the sometimes bitter dispute between Rosenberg and Kessler-Harris 


over the particulars and significance of the trial has continued in print and § 


in public. 
New Perspectives editor David Tell recently interviewed both historians 
at their homesin New York City. The results of those interviews appear on the 
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An Interview 
with Rosalind 
Rosenberg 


NP: Why did Sears’ lawyers think you would make a good witness 
for their side of this case? Was there something in your book 
Beyond Separate Spheres, for example, that made you an attrac- 
tive potential expert? 

ROSENBERG: They wanted to have someone from Women’s 
History, and they were frank about the fact that they had talked to 
other historians who had been reluctant. I said at the time: 
“Really, the best kind of historian for you to have would be 
someone directly specializing in family history and/or labor 
history.” And they said that they wanted to have a generalist who 
could speak to a judge about how this specific case tied into a 
larger historical context. They knew of my book and thought that 
they would like to have me because clearly I was interested in the 
ways by which social and noninstitutional changes had led to the 
breaking down of “separate spheres’ in American society. I 
would presumably accept, therefore, some of the EEOC’s as- 
sumptions in having brought this case, and yet would be willing 
to make, perhaps, certain distinctions between my approach and 
the approach that the EEOC was taking. 

Most intriguing to them was that my research had been in the 
history of the social sciences; this was a case which had been 
brought on the basis of certain social scientific assumptiens that 
they hoped to have examined, that they wanted to change. I 
could offer an historical perspective on the development of 
social scientific thinking with respect to gender that would be an 
opening for their case. And that’s what I hoped to do. I’m also 
working on a book on American women in the 20th century for 
Hill and Wang and have been reading broadly for a number of 
years in the labor history, family history, and political history of 
American women. It was the fact that I was doing that work 
during this case that made the case interesting to me and made 
me seem suitable to them. 
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NP: Do you have a sense why others turned down the job? 
ROSENBERG: The only person to whom I’ve spoken directly is 
Carl Degler [Stanford University; President, American Historical 
Association]. Carl has said that he was apprehensive of getting 
into a case in which a corporation had been charged with sex 
discrimination. He didn’t wani to go to the trouble that he felt 
would be necessary to allay his fears that he might be testifying 
for people who’d been guilty of discrimination. I haven’t spoken 
with Kitty Sklar [U.C.L.A.] but I gather from a quote in The 
Nation that simply as a matter of principle she would never testify 
in a case in which the EEOC was on the other side. 


NP: It’s interesting that there are people who would never 
oppose a particular government agency on the assumption that it 
Is “doing good.” 

ROSENBERG: It’s an assumption that I don’t share, and yet I 
understand. When the case was presented to me I was asked: 
“Can you imagine yourself testifying on the other side of a Title 
VII suit.” And I said: ‘‘No, I really can’t. But can you tell me 
more?” I certainly share to a very large extent the genera! 
“liberal” preconceptions about civil rights litigation and large 
businesses. But I don’t hoid them so tightly that I wouldn’t 
question them. And that’s what happened in this case. I think it’s 
certainly understandable that anyone who'd been involved in 
Women’s History for any length of time and who appreciated the 
role that the women’s movement had played in giving birth to 
this particular sub-discipline within history would think long and 
hard about testifying against the EEOC. I think that the pre- 
sumption would be against doing so. But I also think that it’s a 
knee-jerk presumption that ought to be questioned. 


continued on page 24 
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. Women’s History and EEOC v. Sears, Roebuck and Co. 


An Interview 
with Alice 
Kessler-Harris 


NP: Tell me how you became involved in the case. 
KESSLER-HARRIS: I was called into the case as a rebuttal 
witness to respond to the testimony of Rosalind Rosenberg. I 
was sent her offer of proof and was asked to read it and comment 
on two issues. The first was whether the positions that she had 
taken in the offer of proof were historically credible, and the 
second was whether her use of my own work in justifying those 
positions was valid and proper. I called up the EEOC and said 
that I had read the material but that I didn’t think Rosalind would 
actually go to court to testify to it. It seemed to me so wrong- 
headed that i couldn’t imagine that any historian would actually 
support this position in a court of law. I was then asked on the 
phone by counsel whether, in the event that she testified, I would 
be available to respond, and I said that in principle I would. I had 
no further contact with lawyers from the Commission until the 
following March after Rosalind Rosenberg had testified. And at 
that point, I agreed to go ahead. 


NP: A quote from Sears’ offer of proof for Professor Rosenberg: 
“The assumption that women and men have identical interests 
and aspirations regarding work is incorrect. Historically, men 
and women have had different interests, goals, and aspirations 
regarding work.” And another: “Many workers, especially 
women, have goals and values other than realizing maximum 
economic gain.” Your work is cited in support of both these 
contentions. What is wrong with that? 

KESSLER-HARRIS: The first statement—that the assumption 
that men and women have identical interests is incorrect ... I 
would agree with it on its face. But in the context of this case it is 
somewhat disingenuous because it deals with all men and all 
women. Well, this case doesn’t deal with all women. It deals with 
women who are already in the workforce, particularly with 
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women who are in a certain sector of the workforce and have 
applied for work at Sears or are already working in noncommis- 
sion sales jobs. 

About the second statement, it is of course absolutely true that 
women don’t always choose jobs for maximum economic gain. It 
is also true that men don’t always choose jobs for maximum 
economic gain. Yet among reasons that most people “choose” — 
if you want to use that word—to go out to work, income is the 
primary factor influencing how they enter the workforce. In this 
case, since the kind of job, its location, and the hours of work 
were held constant, the significantly higher income offered by 
commission sales jobs would certairly have attracted the women 
who applied for jobs at Sears. 


NP: Sears and Rosenberg additionally contended that all human 
societies allocate adult roles on the basis of sex. Any quibbles 
with that? 

KESSLER-HARRIS: Of course all human societies allocate roles 
on the basis of sex, but those roles are different from society to 
society and nct unchanging. Sex role division is modified in 
terms of the n :eds of a particular situation. It is very difficult to 
argue that it is women’s differences that account for these social 
allocations. The thrust of Sears’ offer of proof is that differences 
between men and women account for inequality. But we would 
all agree that women have frequently organized their time in 
order to take care of family responsibilities and in that sense 
inequality results from differ _.ce. In fact, that was not the debate 
in the case, nor is it the issue at stake. The fundamental issue 
raised is whether differences, which we agree exist between men 
and women, can account for the inequality at Sears. 


continued on page 29 
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Rosalind Rosenberg 
continued from page 22 


NP: What specifically did Sears’ attorneys hope to accomplish by 
introducing an historical expert witness? 


ROSENBERG: They wanted me to relate to historical context an 
important point made by the EEOC’s statistician, Bernard Siskin, 
about women’s interests in work. And that was what I hoped to 
accomplish, to indicate how culture and family and governmen- 
tal policies over a fairly extended period of time had shaped 
men’s and women’s interests in such a way that it would be wrong 
to assume that they were identical. 


NP: Were you given sufficient room to speak your mind? How 
conscious were you of the need to support a point of view? 
ROSENBERG: I was conscious that I was limited by the ques- 
tions posed. I was not giving a lecture or leading a seminar. But 
since the questions came from both sides, I was given sufficient 
opportunity to express my views. 


NP: You weren't performing 20 academic role, exactly. Your 
opponents presumably argue. “Well, you were sitting on the 
stand as a witness for one side in a dispute. You were paid. We 
don’t have to pay any attention to anything you said.” 
ROSENBERG: I don’t agree with that. I think that there is an 
important distinction between the lawyer and the expert witness. 
And I think that it’s important that expert witnesses try to 
maintain that distinction as much as possible. What the lawyer is 
trying to do is present as much evidence as possible to win a case. 
The expert witness, however, is an independent scholar who is 
called on to give evidence and opinion. How the case turns out is 
not as important as the scholarly integrity that he or she has. I 
don’t mean to suggest that it’s an altogether simple distinction to 
make or to maintain. Certainly I came to feel over the course of 
this trial that Sears was a company that had been trying to offer 
opportunities to women. And I was pleased when Sears won. But 
every day that I was involved I reminded myself that as an 
historian it didn’t matter to me whether Sears won or lost; what 
mattered to me was that the assumptions on which the other side 
was proceeding, which I had concluded to be faulty, should be 
challenged in as convincing a way as possible. 


NP: Of course, other people served as expert witnesses for 
EEOC. If your integrity was compromised, wasn’t theirs? What’s 
the difference? 

ROSENBERG: Analytically I don’t see any difference. I think 
that the same kinds of opportunities and constraints that existed 
for me testifying for Sears would necessarily exist for anyone 
who testified for the EEOC. 


NP: You Tre satisfied that you managed to maintain the distinc- 
tion between advocate and expert? 

ROSENBERG: Yes. For the Women in Society seminar at 
Columbia, Alice Kessler-Harris was invited to write a summary 
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rebuttal to my final rebuttal. In it she said that the case had 
forced me to take a political stance in which I denied the role of 
employer discrimination in the workforce. I was disturbed by 
that charge; Sears’ offer of proof doesn’t have any such state- 
ment. Moreover, much of the cross examinztion was spent 
specifically on that issue, and I was able to offer specific instances 
in which I thought that discrimination on the part of employers 
had grossly limited women’s opportunities. I never felt the need 
to deny the role of employer discrimination in the workforce. 


NP: Judge Nordberg says yours was more convincing testimony 
than Piofessor Kessler-Harris’s. He says you testified that al- 
though differences between men and women have diminished in 
the past two decades these differences still exist and may account 
for different proportions of men z:1d women in various jobs. 
That you offered the more reasonable conclusion that differ- 
ences in the number of men and women in a job could exist 
without discrimination by an employer. Do you think he under- 
stood your testimony? 

ROSENBERG: Yes, I think he did. 


NP: And this 1s a fair characterization of your testimony? 
ROSENBERG: Yes. 


NP: When you said these things, did you think you were stating 
the obvious? 

ROSENBERG: Yes, and I think that the evidence is strongly 
supportive of that position. 


NP: So you must have been surprised when other historians said: 
“No, it wasn’t so.” 
ROSENBERG: Yes, I was. Alice and I haven’t talked about this, 
so this will be unfortunately speculative on my part. But if we 
were both asked: ‘“‘Isn’t the opportunity structure provided by 
businesses in America an important factor in shaping interest 
and determining outcome in the workforce?” both of us would 
say yes. There are many examples of that. If we were asked, 
however: “Is it possible that within a particular employer’s labor 
force statistical disparities might exist in certain jobs without the 
employer discriminating?” I would say certainly that that’s possi- 
ble, because so many factors come into making up the labor 
force. You would expect certain disparities even if one of the 
variables were taken out. Alice, on the other hand, would say that 
employer discrimination in every single instance is a factor in 
explaining statistical disparities. It is always present where statis- 
tical disparities exist. As she claimed in her written testimony: 
women have never failed to take advantage of opportunity, and 
an absence of women from certain jobs can only be explained as 
a consequence of employer discrimination. 

These statements summarized key assumptions in the EEOC’s 
case, but they were so extreme that Alice was not able to support 
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them with persuasive historical evidence. Of course, new oppor- 
tunities almost always attract some women, but it does not follow 
that as soon as any new opportunity is made available women will 
be as likely as men to want it. 


NP: What are some of the social factors that you testified now 
prevent a perfect 50/50 balance from taking hold? 
ROSENBERG: I was always aware that we were talking about 
particular jobs—commission sales jobs—and jobs in which the 
product lines tended to be those in which men have had more 
experience. Preference as an outgrowth of socialization is cer- 
tainly one factor. All of the surveys that I had seen which covered 
the relevant period suggested that men preferred to sell roofing, 
tractors, auto parts, and sporting equipment more than did 
women. I don’t think there’s anything innate in men that causes 
them to cleave to carburetors. But I think that the experience 
that men have had over the course of the last century has tended 
to give them more experience with cars. Until the fairly recent 
past most school districts in this country required girls to take 
certain homemaking courses while boys were required to take 
shop. Certainly boys have always been encouraged to take auto 
mechanics more than girls. Certain governmental policies tend 
to reinforce traditional family structure; that’s a factor. Also, 
family tradition in this country, by which women have long borne 
the burden of childrearing and housekeeping, has restricted 
women’s opportunities. 


NP: So is it your contention then that discrimination Is part of a 
bum deal that women have had, but not all of it? That socializa- 
tion, unremediable by courts, is part of the bum deal as well? 
ROSENBERG: It’s important to be very clear about what one 
means when one speaks of discrimination. In this case the 
discrimination at issue was employer discrimination. I see em- 
ployer discrimination as one of a great variety of social discrimi- 
nations that have long been at work. I see the socialization of 
girls and boys as in many instances the product of discriminatory 
attitudes. So I wouldn’t pit discrimination on the one side against 
socialization on the other because I see socialization as to a 
significant extent the product of discriminatory attitudes. 


NP: Your argument merely was that Sears should not be held 
responsible for these other kinds of discrimination? 
ROSENBERG: Yes. The argument on the other side is that the 
discrimination that exists in the other areas that I mentioned 
exists as a consequence of women having limited opportunity at 
places like Sears, and if only the opportunity were available at 
Sears, to sell auto parts and to make more money, then women 
would free themselves of their household obligations and have 
greater power to negotiate with male members of their families. 
In part it’s a chicken and egg kind of question. 


NP: You are an advocate of affirmative action programs which 
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seek to increase the opportunity of previously disadvantaged 
minorities and women, I take it? 
ROSENBERG: Yes. 


NP: It’s your position that Sears is doing that already? 
ROSENBERG: Yes. I think that there would be wide agreement 
on the statement that “companies ought to go out of their way, 
and to incur fairly sizable expense, to develop training programs, 
outreach programs, and specific policies that make it clear to 
those who have not previously been in certain jobs that the jobs 
are open to them and that the company will do whatever is 
necessary in order to see that they can compete on an equal 
footing.” There is less agreement on whether there should be 
specific goals that companies should endeavor to meet. There is 
still less agreement as to whether there should be fixed quotas, 
the failure to attain them being proof in and of itself of discrimi- 
nation. I make the first two steps without any difficulty. I have 
trouble making that final step, that statistical disparities are in 
themselves discriminatory. 


NP: Why do you think the suggestion that something more than 
discrimination might be at play when statistical disparities are 
evident so upsets people? 

ROSENBERG: It opens up the possibility that even in the 
absence of employer discrimination women might be more likely 
to prefer a domestic role than men. I think that we're seeing fairly 
rapid and substantial change away from traditional roles, and yet 
I’m unwilling and I think unable to say exactly how quickly—or 
whether—they’ll ever be abandoned altogether. One of the most 
important obstacles to women’s abandoning that role is the 
limited availability of alternative sources of child care. And that’s 
not directly a consequence of the refusal of a particular business 
to hire women into specific jobs. 


NP: Should women be more like men? Women have exercised 
choice, you would say. Some of the present situation is a function 
of women exercising choice. Do your opponents value those 
choices less? 

ROSENBERG: They see them as less real. 


NP: If women choose not to work in commission sales, is that 
bad? And do you think that your opponents think it’s bad? 

ROSENBERG: I don’t think that it’s bad. I think that my 
opponents see it as bad because they see it as a consequence of 
women not being persuaded that opportunity is really there. If 
women could really be persuaded by Sears that opportunity was 
there then they would choose to take advantage of that opportu- 
nity. It comes down to their belief that the most important factor 
motivating us in the workforce is 2 desire to make more money. 
And that therefore in any instance in which one has a choice 
between a job in which one can make more money and a job in 
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which one will make less money, the failure to choose the job in 
which one has the opportunity to make more money has to be 
explained in terms of discrimination because no rational person 
would turn down such an opportunity. 

But even if we concede that making money is the leading factor 
that governs most people’s behavior in the work force, it is hardly 
the only factor; it can be outweighed by other considerations or 
constraints. Commission sales was a particularly interesting ex- 
ample of a situation in which one might expect women more 
often than men to be constrained from taking or to prefer not to 
take a job. The necessity to work extended hours, the uncertainty 
of commission pay, the risk involved in commission pay, the 
nature of competitive seiling—all of those are factors that I think 
could well weigh against the concern to make more money. 


NP: Maybe there wasn’t a specific injustice. Maybe Sears is not 
guilty of anything much. But maybe it would be good if there 
were more women in commisson sales jobs, and perhaps Sears 
should just go out and find some, and give them jobs. 
ROSENBERG: That is what Sears says it was doing. Sears began 
its affirmative action program in 1968, and established goals in 
1970. By 1973, it had adopted a 50% input ratio—that’s a nice 
euphemism for a quota—so that every other job that became 
available in a nontraditional area, and commission sales was 
certainly one of those areas, had to be filled by a woman or by a 
minority male, and had to be held open until a woman or a 
minority male could be found. 

I guess I should retreat to the question you asked earlier—do I 
think that women should be more like men? It is my own belief 
that our society would be better off if women could be more like 
men and men could be more like women. I think that we pay a 
very high price even today for the degree to which there is a 
polarization in sex rolus and expectations in our society. I’m not 
sure that that necessarily means that every single job should have 
a 50/50 ratio. In order to achieve that you have to work against 
traditional attitudes and aspirations. It’s difficult to know at what 
point one gives in to current aspiratiors and attitudes, and to 
what extent one works against those aspirations on the faith that 
women and men will be better off if they are more like each 
other. I tend to believe that men and women would be better off 
and yet I realize that this is a political judgment of my own. I feel 
reluctant to impose it on people who don’t share it. That’s why 
I’m very strongly in favor of training and outreach and all those 
forms of affirmative action. I’m not quite as strongly in favor of 
goals but I see them as necessary, too. And I’m still more 
ambivalent about quotas and yet I can make a case for them as 
well. 


NP: Is women’s studies merely the classroom advocacy of femt- 
nist principles? If not, why not? How can one be a feminist and a 
scholar at the same time? 
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ROSENBERG: I always go back to something that William 
James said a long time ago, that the best scholars were people 
who were driven by some particular passion but were always 
ready to be surprised. I think that it’s inevitably the case that the 
social conditions in which we’re living give rise to questions that 
seem more pressing to our age than they would perhaps to some 
prior age, and that it’s not at all surprising that we should seek to 
answer particular kinds of questions. Those questions come out 
of political concerns very broadly conceived—they do for femi- 
nists, they do for civil rights people, they do for conservatives— 
and we might as well face the fact that that’s the way that 
scholarship is fueled, by particular pressing concerns. 

But having recognized that we should also strive for the most 
objective scholarly inquiry, and therefore always be prepared to 
be surprised. Women’s studies has been particularly criticized 
for mixing up politics and scholarship, but I think that everybody 
mixes up politics and scholarship. The important point is to be as 
aware of what one’s biases are as possible and to guard against 
them as one does one’s research—not to say that they don’t exist, 
or to imagine that there could be a situation in which political 
concerns would be irrelevant. I think that those who are engaged 
in areas of scholarship that impinge most directly on contempo- 
rary political concerns have to be most careful about being open- 
minded and receptive to surprises. So it’s particularly a problem 
in such areas as black studies and women’s studies, but to a 
certain extent it affects all of our work. 


NP: But when scholarship 1s criticized for being just thinly 
disguised advocacy politics and the comeback ts: “All scholarship 
is political, we just are up-front about our biases,” are you 
satisfied? 

ROSENBERG: You have to take it one step further. It’s not 
enough to be up-front about your biases. You have.to guard 
against them as you examine evidence, realize that biases can 
blind you to « ctain evidence and stand in the way of your being 
fair to all the evidence that you’re seeing. Biases can be good, in 
that they can enable you to ask new questions and to look at old 
assumptions from a new perspective. I think it’s important to 
understand that they can be both good and bad. 


NP: You've said that you were surprised by people’s reactions to 
your testimony in the case. What characterized those reactions? 
What have they been? 

ROSENBERG: Horror and outrage. 


NP: What are you charged with? What is the best case against 
Rosalind Rosenberg? Are you guilty of gender treason? 
ROSENBERG: Among the charges that have been made is that 
I’ve hurt women by testifying for a corporation charged with sex 
discrimination, and that I have broken with scholarly tradition by 
engaging ina trial. 
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NP: Is there a scholarly tradition of avoiding courts? 
ROSENBERG: | think that there is a great reluctance, on the 
part of historians in particular, for whom testifying in a trial 
remains more unusual than it does for doctors and among whom 
there is a concern that to be in a trial is to surrender a certain 
amount of autonomy. I believe that that’s a reasonable concern. I 
don’t think that it’s a crippling concern. I don’t think that one 
becomes a hired gun or a lawyer by choosing to be an expert 
witness. My goal was to enable the court in this case to come to a 
better decision, a more soundly reasoned decision, than it might 
otherwise be able to do. 


NP: Have you hurt women? 

ROSENBERG: No. I think that the more widely the evidence of 
women’s history is dissemimated the better off women ultimately 
are. This rests on a prior belief that an effort to understand 
women’s experience as fully as possible will ultimately work to 
women’s benefit. I wouldn’t go so far as to say “‘the truth will set 
us free.” But I think that the truth is a better basis to public policy 
than fiction is. Obviously people disagree on what truth is, but 
unless you’re willing to give evidence and give opinion about 
that evidence, then there can’t even be debate. 


NP: So were I to ask you: “Should scholars keep mum for the 
cause?” you would say “‘no”’ most vigorously? 
ROSENBERG: Most vigorously. 


NP: Can you imagine a cause for which scholars should keep 
mum? 

ROSENBERG: No one forced me to testify; I chose to testify. I 
could have easily pleaded overwork from a variety of other 
commitments. I chose to testify in this case because I thought 
that the issue was important, and I thought that the evidence was 
worth presenting. And I also thought that the evidence on Sears’ 
side with respect to its affirmative action program and the 
progress it had made over a decade was very strong. I told the 
lawyers in the beginning that it made a great difference to me 
that there were no complainants in the case. I would not have 
been able to testify if there had been complainants in the case. 


NP: The absence of complainants evidently impressed Judge 
Nordberg as well. 

ROSENBERG: Yes, although to my surprise many people don’t 
feel as I do about that, and I’ve been roundly criticized for 
assigning so much importance to the willingness of victims to 
testify. I can imagine cases in which you’re in a small town, the 
business charged with discrimination is the only show in town, 
you either work there or v-u don’t work anywhere, and if you 
testify you run the risk of losing your job. I can imagine cases 
where you might not be able to find a witness. But this is Sears. It 
covers the whole country. That was important to me. I would find 
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it very difficult to testify in a case in which there were complain- 
ants. I said one would be enough to deter me. If there were 
evidence of particular discriminatory practices, if I felt that the 
company on whose behalf I was testifying was in fact guilty as 
charged, I couldn’t myself testify. 


NP: Do you wish this controversy would go away? 
ROSENBERG: Oh, sure. I never anticipated that a controversy 
would develop that would take this course. Certainly I expected 
that there would be criticism of me for testifying for the bad guys. 
And I understand that criticism—I don’t agree with it—but I 
understand it, I share enough of the assumptions on which it’s 
based, and I am in some sense even sympathetic to it. 


NP: Have you lost friends? 

ROSENBERG: Yes, I’ve lost a lot of friends. I hope certainly 
among people that I work with that this will fade with time and 
that our relationships will come to outweigh this particular 
“violation” on my part. But I don’t view it as a violation of any 


principle I hold for myself. It’s hard, because it makes me feel as 
though the areas in which I work—women’s history and women’s 
studies—are not so operi-minded as I always assumed that they 
were, not so latitudinarian. I am pleased that I’m still teaching in 
women’s studies, and I expect to go on teaching in women’s 
studies, so I don’t think that it has seriously affected my working 
situation. 


NP: You don’t think that your future work will be received any 
differently because of this case? 

ROSENBERG: Well, that remains to be seen. Although many 
people with whom I’ve spoken draw a very sharp line between 
what they regard as the treason of having testified in a trial on the 
wrong side and whatever I might say in private, I don’t believe 
that it’s possible to draw such firm lines. I think that people’s 
feelings about my having testified will inevitably color their 
feelings about what I say, which I think is unfortunate. And yet I 
think that nothing that I’ve written up till now is inconsistent with 
what I’m saying, and that there’s plenty of reason for people to 
have been outraged on substantive grounds with what I’ve 
written before. 


NP: There have been complaints that you misused the work of 
other historians in your testimony. Two names are mentioned in 

a story in the Chronicle of Higher Education: Regina Morantz- 

Sanchez of the University of Kansas, and William Chafe of Duke. 

How do you answer the charge? 

ROSENBERG: I spoke to Gina Morantz-Sanchez as I was writing 
my testimony to be sure that I was representing the evidence 

from her work accurately. And Gina has said consistently 

throughout all of this that I have not misrepresented her evi- 

dence. She’s not altogether sure what one can conclude from the 
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experience of women doctors, which is what her writing focuses 
on. But the whole question of women doctors arose because 
Alice Kessler-Harris said in her written testimony that women 
have never failed to take advantage of opportunity when it has 
been availabie and that a particularly good example of this was 
the experience of women doctors at the turn of the century, who 
were forced out of medicine because of the imposition of medical 
school quotas. Well, Gina's work shows very strongly that we 
don’t have the evidence we need to establish that a systematic 
imposition of quotas in medical schools actually did take place at 
the turn of the century. 

Bill Chafe says I misinterpreted his work. Bill and I might 
disagree in the end as to the relative weighting we would give 
employer discrimination in general as a factor in shaping the 
labor force, but we don’t disagree about the particular subjects 
on which I quote him. The question is about what conclusions 
can be drawn from his evidence. I think I was drawing fairly 
narrow conclusions from that evidence, a specific reference to 
the statistical argument made in this case. A lot of people don’t 
know anything. about the case and have read this testimony 
without understanding how it fit into the overall problems raised 
by the trial. They have assumed that what’s really being debated 
in this case is whether women choose to have an economically 
disadvantaged place within the workforce or whether discrimina- 
tion forces them into an economically disadvantaged place. Well, 
that’s not what’s being debated in this case. I don’t believe that I 
am fairly accused of misinterpretation in that respect. 


NP: What about a charge that Ellen DuBois, of SUNY Buffalo, 
has made against you? She calls your arguments “‘the essence of 
conservatism” and says that they “‘must be read as an attack on 
working women and sexual equality, an attack on the whole 
concept of affirmative action.”’ Are you attacking the whole 
concept of affirmative action? 

ROSENBERG: No. 


NP: Are your arguments the essence of conservatism? 
ROSENBERG: No. I was surprised when I read that quote. I’ve 
never thought of myself as conservative and I don’t consider 
myself conservative in this particular instance. I think that those 
statements are premised on the belief that scholarship should 
serve political ends, and I don’t agree with that. 


NP: What about other scholars? Who do you think are your 
allies? : 

ROSENBERG: While I talked to a number of people off the 
record before I agreed to testify, I didn’t try to build a political 
movement in support of my testifying and it never occurred to 
me that that would be something I would want to do. I didn’t see 
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this as a political gesture per se, although obviously anytime one 
does something as public as testify in a trial there is a political 
dimension, and I thought about that long and hard. Most of my 
allies in this whole situation would just as soon remain quiet 
allies because a lot of scholars without tenure are frightened that 
talking publicly about these kinds of issues would be personally 
very dangerous. I think that people are sufficiently upset about 
this case that for anyone to say either that she or he thinks it’s not 
such a bad thing to testify, or it’s not such a bad thing to say what 
I said in the testimony, is to raise real questions about them- 
selves. I’ve seen it happen: “You're a friend of Rosalind Rosen- 
berg; therefore, I won’t tal': 0 you.” 


NP: Because you broke ranks? 

ROSENBERG: I wasn’t aware that I was breaking ranks, except 
in the sense thai, yes, I was testifying for a corporation. I still 
don’t think that I’ve broken ranks in any fundamental intellectual 
sense. I would have even said in any fundamental ideological 
sense, but I clearly am wrong in that regard. 


NP: Are you? You broke a rank you didn’t know existed. 
ROSENBERG: I think that’s a good way of putting it. I think that 
any discipline that is as close to a strongly felt political movement 
as women’s history runs the danger of this kind of controversy. 
And I don’t see the controversy as bad per se, it’s just that I 
disagree very profoundly with many of the things that are being 
said by my critics. Women are much better served by opening the 
debate over the kinds of factors that affect their lives. There’s a 
very strong feeling among many people on the other side that the 
only way you can help women is by going after employers. Part of 
that is the feeling that employer discrimination is the most 
important factor. But part of it is a tactical decision that employ- 
ers are just easier to reach and affect than some of the other 
factors that I’ve talked about. When people say it’s too conve- 
nient to blame culture for much of the inequality that exists 
between men and women in society, what they’re really doing is 
not so much disagreeing that culture is a factor but condemning 
me for drawing attention to something that’s much harder to 
change than the behavior of employers. 

I think that’s a mistake. I think that a number of policies that 
could be pursued wceuld improve women’s lives—guaranteeing 
maternity leaves to women, protecting seniority, establishing 
child care, or making it easier to have children cared for while 
women work. I think we ought to be debating those policies 
rather than saying “Don’t talk about that because we can’t 
change it; let’s talk about the one thing we have a chance of 
changing.” I don’t think we know enough to know that there’s 
only one thing we have a chance of changing. 


NP: Thank you very much. 
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Alice Kessler-Harris 
continued from page 23 


NP: The social phenomena that make up so much of Professor 
Rosenberg’s testimony—that there is a societal stigma attached 
to women’s taking nontraditional jobs; that women choose jobs 
which complement family obligations; that they make different 
choices in education; and that laws and benefits conferred by the 
state operate to restrict women’s choice of employment—why is 
it wrong to expect that these phenomena would result in the 
kinds of statistical disparities at issue in the case? 


KESSLER-HARRIS: Because in this case we were dealing with 
women in the workforce, not with men and women in general. 
Those women who are applying for jobs at Sears have already 
made the decision to leave their homes and go out to work, in 
other words, to abandon the exclusive role of mother and wife. 


NP: What about the role of maternity in statistical disparities? 

KESSLER-HARRIS: One question that you have to answer in 
this case is why women don’t find the pull of maternity as great in 
noncommission jobs as they do in commission sales jobs. The 
logic of Sears’ argument is that women who don’t need day care 
when they work in noncommission sales suddenly require it 
when they work in commission sales. Yet the hours are substan- 
tially the same and in most Sears stores women make up 75 to 80 
percent of noncommission sales workers. If the maternal pull 


allows those women to go out to work, why is the maternal pull 
different for commission sales women? Sears argued that com- 
mission sales was a different kind of job, that the competition is 
greater, that the pressures of the job are greater, and that the 
conflict between the maternal world and competition is such that 
women would not take that kind of job. That’s a very restricted 
view of women. And it assumes that the entire labor pool consists 
of mothers of young children, which is of course untrue. 


There is very little evidence that an economic incentive cannot 
overcome the fear of competition. Since in this instance the 
average salary of the noncommission salesperson at Sears was 
about half of the first year salary for commission salespersons, 
you would have to argue that the fear of competition among 
saleswomen was such that doubling their salary would not en- 
courage them to try commission sales. To imagine that any huge 
proportion of w>men could say no to that offer stretches the 
imagination. 

There are many reasons why women are discouraged from 
taking certain kinds of jobs. Among those reasons are expecta- 
tions that workers have. One of the major elements of discrimi- 
nation is the relationship of workers to each other and especially 
male bonding in the face of female encroachment. A person will 
not make herself a candidate for a job that will be uncomfortable 
for her. The employer really has to take a role in creating a 
suitable environment. And that’s of course the essence of affir- 
mative action. Was there evidence that that happened at Sears? I 
think not. 
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NP: In sum, you might concur with Rosenberg that many of these 
various social phenomena she has described do operate to 
prevent women from entering certain labor forces. But for 
women who have already expressed an interest in a particular 
labor force it is another matter altogether. 

KESSLER-HARRIS: Yes, I would certainly agree that histo- 
rically a variety of factors, including socialization, education, 
economic position, ethnicity, and race, have encouraged or 
discouraged women from entering the labor force and taking 
certain kinds of jobs. But I’¢ go one step further. I'd say that 
while we all recognize that there are differences between men 
and women that have encouraged these forms of behavior, the 
question of how socialization, culture, and education have been 
used in the labor force is the crucial issue in this case. Socializa- 
tion, culture, and so on are intimately related to the structure and 
function of the labor market. It is too simple to argue, as 
Rosalind does, that they are internalized by women. They change 
in response to a labor market that is more or less responsive to a 
need for particular kinds of people. We have frequent examples 
of jobs in industries such as cigar making and textiles from which 
women have historically been excluded in one part of the country 
and which were almost exclusively held by women in another. 
We don’t attribute these differences to socialization, but to the 
workings of the labor market. 


NP: Absent discrimination, do you think there would be a 50/50 
male/female division of labor across all jobs? 
KESSLER-HARRIS: No, I don’t think so. I think some men 
might choose different kinds of jobs, some women might choose 
different kinds of jobs. And the kinds of jobs they settle into will 
be a function of culture as well as of biology. The EEOC never 
expected men and women to do exactly the same kinds of jobs 
and quite explicitly accounted for differences in interests be- 
tween men and women. 


NP: You wrote that Rosenberg’s testimony argued that women 
“do not want better paying jobs and cannot handle stress, 
competition, or risk.”” Do you think that was an accurate 
characterization? 

KESSLER-HARRIS: What I said was that ‘“‘Sears’ experts have 
argued ... that women do not want better paying jobs, and cannot 
handle stress, competition, or risk.” Yes, I think it is an accurate 
characterization. 


NP: Did Rosenberg say that? 


KESSLER-HARRIS: She certainly implies in her argument that 
women do not want to maximize income. I would say that the 
testimony certainly offers support for this general position. 


NP: Another thing you wrote: “What appear to be women’s 
choices and what are characterized as women’s interests are in 
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fact heavily influenced by the opportunities for work made 
available to them.”’ What ts the difference, then, between what 
you are saying and what Professor Rosenberg Is saying? Presum- 
ably she would sign her name to this very sentence. 

KESSLER-HARRIS: If so, then she should not have testified for 
Sears, because if we understand that women’s culture is condi- 
tioned by and responsive to opportunities made available by the 
labor force, then we cannot isolate such regulatory factors as 
protective labor legislation, restrictions on work possibilities, 
and social constraints from the market factors within which they 
function. We must look at opportunities and how they are 
perpetuated. Rosalind fails almost entirely to acknowledge the 
role of employers or the influence of the structure of opportunity 
in conditioning the ways in which these cultural factors emerged. 

It is not an accident that in the period right after World War II 
women are driven out of the labor force. Is this in fact a result of 
women’s choices, of their culture, of their socialization, or is it a 
result of the fact that opportunities which had been made avail- 
able to them are closed down? The implication of her testimony 
is that women’ choose to go back to the home to raise their 
children, and certainly that is in fact true for many women. But in 
order to understand what actually happens in this period one 
also has to understand that the decision to go back to the home 
occurs at a moment when attractive opportunities for women are 
all but eliminated. How then do you talk about women’s choices? 
You have to talk about them both in terms of women’s culture 
and in terms of the labor force itself. 

Rosalind’s testimony implies that the labor market is merely a 
function of cultural factors. In her court testimony she acknowl- 
edged that employers sometimes discriminated, that there were 
sometimes barriers, but did so in a way that left the impression 
that Sears was itself not culpable because, in her judgment, 
historians had concluded that the labor market operated in 
deference to women’s own culture. The reverse wouid probably 
be more accurate. 


NP: What does women’s culture mean? Is there such a thing? If 
so, does it exist only as a liberating force, or is it ever a 
conservative one? And does it lead to choices different than 
those made by men? 

KESSLER-HARRIS: I would define women’s culture as that set 
of orientations or expectations, of goals, values, and aspirations, 
that women tend to hold in common. Sociologists, historians, 
and other academics disagree over whether there is such a thing 
and, if so, whether its sources are biological or social. Most 
people agree that one can talk about women’s culture in the 
context of particular social environments. That is, there may be 
no universal women’s culture but in the 19th century U.S. you 
can talk about a culture of upper middle-class women, one of 
black women, or one of immigrant women. Its characteristics can 
be identified in the same vague but useful way that we talk about 
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working-class male culture among the Boston Irish in a certain 
period. But there is a lot of disagreement about what women’s 
culture is, and the use of the concept is an open question. 

Actually, I do think that is one of the reasons a lot of people 
are angry with Rosenberg. She not only assumed that such a 
thing existed but that it existed independently of time and space 
and that its thrust was inherently conservative, to reproduce 
itself. Many people have argued the opposite, that there is 
something called women’s culture but that it changes through 
time and that it is sometimes used by women to advance their 
own objectives—as in the American women’s suffrage move- 
ment, for example. I think this is clearly one of the hot items in 
women’s history as well as in philosophy, sociology, and psychol- 
ogy. Do we use it nevertheless? I certainly use the idea in my 
work. 


NP: Assuming that it does exist, 1s it a liberating force always? Or 
Is it sometimes a conservative force? 

KESSLER-HARRIS: It can be both. It can be both conservative 
and it can be liberating. 


NP: And is it something that leads to choices by women different 
than those made by men? 

KESSLER-HARRIS: Frequently, it does. But how, and under 
what circumstances is still at issue. Given its tenuous and barely 
understood, but certainly adaptable nature, one would not want 
to argue that it is an explanation for persistent inequality. Nor, I 
think, would one want to exonerate employers who fall back on it 
as an explanation for their failure to offer opportunity. 


NP: Sull another thing you wrote: “Where opportunity has 
existed women have never failed to take the jobs offered.” Is that 
strictly true? : 
KESSLER-HARRIS: That was a sentence that the Sears counsel 
raised. What I meant by it was that sufficient numbers of women 
have been available to move into opportunities as they opened 
up. I would say that taken in the way I meant it—that a sufficient 
pool of women has existed—it is strictly true. You might find an 
occasional exception, but as a general statement, it’s historically 
defensible. Sears’ counsel—and I suppose that was my fault for 
phrasing it that way—asked “‘is it true that there have never been 
any individual women who have refused to take job offers when 
opportunity occurred?” Put that way, it is an indefensible 
position. 


NP: What do you mean when you say “sufficient numbers of 
women have been available?” 

KESSLER-HARRIS: AT&T opens jobs climbing poles, for ex- 
ample. Within the first two years, they don’t find anybody. They 
say women aren’t available for these jobs. The court then says to 
them: “Well, wait a minute. What have you done to make these 
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jobs plausible for women?” AT&T goes back and creates plausi- 
ble conditions, and there are as many women applicants as are 
required to fill those jobs. Jobs have not gone begging because 
sufficient numbers of women could not be found, an argument 
which directly touches Sears’ assertions that there was no pool of 
women between 1973 and 1979 available for commission sales 
jobs. The historical experience provides no precedent for such 
an assertion. 


NP: Beyond treating all applicants equally, and not illegally 
discriminating, to what extent should employers be responsible 
for creating conditions that would attract particular employees? 
KESSLER-HARRIS: I would not say making jobs “attractive 
to.”” I would say making them “plausible for” and making it 
possible for women to do those jobs. One thinks of the AT&T 
case immediately. The ladders on the tops of vans were hard for 
women to pull down and prop up against poles. Two modifica- 
tions were made. One was that rollers were introduced on the 
tops of vans, and the second was that ladders were made out of 
aluminum, which not only made it plausible for anybody with 
minimum strength to roll them down but made it faster for both 
men and women. There is a second AT&T example. The safety 
shoes that had been designed for men were impossible for 
women to wear. The shoes were too big. Well, if you open those 
jobs to women, the least you could do is have boots that are the 
right size for women. 


NP: In your written testimony, you wrote: “The argument that 
women are only interested in certain kinds of work reflects 
women’s perceptions of opportunities available to them which 
are themselves products of employers’ assumptions and preju- 
dices about women’s roles. It constitutes evidence that discrimi- 
nation in fact exists in the workforce.” If, for whatever reason, 
women don’t want certain Jobs, how can employers with those 
Jobs find women to take them? 

’ KESSLER-HARRIS: We are dealing with an interactive process, 
not with a chicken and egg problem. Women’s expectations, 
conditioned by their socialization and culture—which of course 
includes available opportunity—are sometimes restricted. On 
the other hand, they can be readily expanded by available 
opportunities, as, for example, in time of war or depression. 
There have always been women who are eager and anxious to 
take nontraditional jobs for a variety of reasons—economic 
need, absence of other jobs in a particular region or area, 
particular incentives provided by a parent or an uncle—and 
those women who create the vanguard, as it were, often lay the 
path and set an example for other women. 


NP: If statistics are evidence of discrimination, sole evidence 


especially, don’t we have a circular argument: There are no 
women in the workforce. Why? Because they don’t want certain 
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Jobs. Why? Because they have internalized empioyer prejudice 
and discrimination. How do we know? Because there are no 
women in the workforce. 

KESSLER-HARRIS: Yes, that would be true if, indeed, statistics 
were the sole evidence of discrimination. In fact, neither the 
EEOC nor I ever argued that the sole explanation for statistical 
disparities was discrimination. My testimony explicitly says in a 
number of different places that disparities are best explained by 
discrimination, not that discrimination is the sole explanation. 

In race cases, as well as in many affirmative action cases, the 
courts have held that a pattern of statistical disparities is prima 
facie evidence of discrimination unless there is an alternative 
explanation. The defendant is expected to provide that explana- 
tion. In this case Sears’ alternative explanation was that women 
were different from men. Rosenberg suggested that such differ- 
ences were rooted in history and could explain labor market 
inequality. I disagreed, not because there are not many explana- 
tions for statistical disparities. but because even when you take all 
those explanations into account, inequality still exists. There is 
one statement in my written testimony, which you are probably 
looking at, the very end... 


NP: Yes, and I will read it to you. ‘‘Failure to find women in so- 
called nontraditional jobs can this only be interpreted as a 
consequence of employers’ unexamined attitudes or prefer- 
ences, which phenomenon ts the essence of discrimination.” 
KESSLER-HARRIS: Yes. Yes, I did make that statement. 


NP: Care to modify that at all? 

KESSLER-HARRIS: I did include the word “only,” and if I were 
writing it again, I would say “largely” or “primarily,” or some 
other thing which would not change the meaning at all but would 
make the sentence less vulnerable. Ii was a mistake born of 
inexperience, but coming as it does at the end of a long argu- 
meni, i: should not be used to distort the meaning of the 
testimony as a whole. 


NP: Rosenberg’s written rebuttal of your written rebuttal quotes 
several passages in your work which seem explicitly to describe 
instances in which women chose—the word is yours—not to 
work in certain kinds of jobs. What do you make of that? 

KESSLER-HARRIS: My work—and particularly the book which 
she cited most often, Out To Work—has explored the interac- 
tion between a changing labor market and shifting technology on 
the one hand and the ideology of domesticity on the other. In 
that rebuttal Rosenberg pulls bits of sentences, and fragments of 
paragraphs out of context, utterly distorting the argument as a 
whole. It seems to me that that is unethical and unscholarly. If 
that is a lawyer’s tactic, then so be it, but it says less about my 
work than it says about the techniques to which Rosenberg had 
to resort in order to make her point, and therefore should 
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discredit and undermine the point that she is making more than 
anything else. 


NP: A specific instance, for example. In your court testimony you 
said that after Worid War II women were ‘‘fired universally ... 
about 100 percent,” from attractive nontraditional jobs they had 
held during the war. But you wrote in your book Out To Work 
that “when war production ended large numbers of women 
simply quit their jobs. The rate at which women chose to leave 
Jobs was at least double and sometimes triple the rate at which 
they were discharged.” 

KESSLER-HARRIS: No, no, no. Go back and look at the 
paragraph. It is taken out of context. I say in that paragraph quite 
explicitly that large numbers of women did quit their jobs, and 
they tended to be primarily women in the less attractive and 
more traditional female jobs. I also say quite explicitly that 
women in the better paying, attraciive jobs chose to stay at work 
and were fired. I make both statements in the same paragraph. 


NP: She quotes you saying that women in higher paying jobs 
“quit more slowly.” 
KESSLER-HARRIS: Yes. 


NP: But that is not the same as being “fired universally.” 
KESSLER-HARRIS: Right. The ‘‘fired universally” applies to 
women in war production industries. I think the figure ranges 
upward from 80 percent and averages between 80 and 85 
percent, which is not too far from 100 percent. I think what you 
have to do there is read the whole paragraph. There is no 
contradiction in my work. There is, whether deliberate or not, a 
misinterpretation on her part of what I say. 


NP: There have been charges of red baiting. They stem from a 
single paragraph in Rosenberg’s rebuttal testimony which char- 
acterizes your work as having a prominent assumption; to wit, 
that all employers discriminate. And she proves this by three 
short quotes from you, in one of which you call employers 
“villains,” and in the last of which you claim that women “harbor 
values, attitudes, and behavior patterns potentially subversive to 
capitalism.” Is that red baiting? 

KESSLER-HARRIS: If that were all, it would be enough. But in 
the rebuttal testimony, and in published letters and discussions 
since, Rosenberg has frequently resorted to political characteri- 
zations to evade the issues. In an Organization of American 
Historians debate in April I said that recent National Science 
Foundation research supported the particular point I was mak- 
ing. She replied that since the research was conducted by Heidi 
Hartmann and Barbara Reskin it was of questionable nature. 
Instead of examining or refuting the data I presented, she 
attacked the credibility of the people who had developed it. You 
might want to call that red baiting, I don’t know. Many people 
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reading the testimony have drawn that conclusion. 


NP: You wrote a letter to the Chronicle of Higher Education, in 
which you said that Rosenberg “‘resorted to innuendos” about 
your politics. Was this what you were talking about? 
KESSLER-HARRIS: This as well as testimony (inaccurate I 
might say) that I adhere to a particular school of labor market 
theory which she then characterizes pejoratively. Such state- 
ments are designed to impugn my capacity for objective scholar- 
ship. In the Chronicle she does the same thing. She writes: 
“Typically, Kessler-Harris predicts that ...” and goes on to make 
a statement about affirmative action. Well, typical of what? To 
what other statements about affirmative action is she referring? 
She quotes none. At the Columbia Seminar on Women and 
Society her statement was replete with accusations—things that I 
am said to have said, that I can find nowhere in anything that I 
have written. So I think I would stand by that statement in the 
Chronicle, and could readily elaborate on it. 


NP: Why do you think your general political convictions are 
irrelevant to this case? 

KESSLER-HARRIS: Two reasons. First /of all, I think my argu- 
ment, like any argument, should be judged on its merits. Second, 
as it happens, the argument in this case emerges from the most 
traditional economic theory and would be acceptable even to 
relatively conservative economists. Part of it is simply a rendition 
of the neoclassical argument that wages acted as an incentive to 
bring women into the labor force. What is new about that? It is 
the Jacob Mincer argument, namely, that women are pulled into 
the labor market when income possibilities rise to the point 
where it is attractive for them to go to work. Another part derives 
from Gary Becker’s view that there is no way of accounting for 
the persistence of inequality other than employer discrimination. 
Once age, training, and so on are taken into account, the residual 
disparities in female labor force roles are explainable only by 
employers’ acts of discrimination. To attack these interpreta- 
tions by attacking my politics seems to me reprehensible. 


NP: What did you mean “women harbor values potentially 
subversive to capitalism?” 

KESSLER-HARRIS: That was written in a speculative essay in 
the mid-1970s in a book about American character and American 
culture. I argued that women, as opposed to men, retained 
collectivist values, and I illustrated this by the kinds of sharing 
and networking that goes on in neighborhoods and homes. Then 
I said that insofar as capitalism rests on competitive individual- 
ism, it is possible that women’s sense of collectivity and sharing 
might undermine some of its values. 


NP: How could women harbor values subversive of capitalism 
and -be as interested as men in selling washing machines on 
commission? 
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KESSLER-HARRIS: Why not? They live in this world and have 
to work for a living. People operate with a variety of values, and 
they may indeed find that earning more money in less time frees 
them for other interests including mothering. The particular 
essay in this case had nothing to do with the labor market. It is 
another example of a piece drawn out of context to make a 
political point. 


NP: Letters have been written and sent around criticizing Rosen- 
berg in an extremely ad hominem manner. Catherine Clinton of 
Harvard has written a “Dear Colleague” circular complaining 
about them. I haven't actually seen the one she mentions, but I 
saw something from Sandi Cooper of Staten Island College that 
said some very ugly things, I thought. 

KESSLER-HARRIS: Right. 


NP: I wonder what you think of all of this? 

KESSLER-HARRIS: It is unfortunate, but perhaps the level of 
tension is understandable in light of Rosalind’s decision to use 
history in an explicitly political way. In this instance tension on 
both sides has obscured the real issues in the debate. 


NP: Professor Rosenberg told me that other historians turned 
down her job in this case because they would never go against the 
EEOC in a Title VII suit. Can you imagine yourself testifying 
against the EEOC? 

KESSLER-HARRIS: Of course. You see, that is one of those red 
herring issues. The argument that Professor Rosenberg makes— 
that distress with her position is simply blind support of the 
EEOC—is an utter absurdity. Many historians turned down the 
job not because it would have been going against the EEOC or 
even because they chose not to defend a corporation but because 
to defend Sears required arguing a half-truth. To make the 
argument that Sears could not find women for commission sales 
jobs in the 1970s flies in the face of everything we know about 
* women then. In precisely the period when Sears says it couldn’t 
find women to sell home improvements, AT&T managed to find 
10,000 women to crawl down holes and climb up telephone 
poles, which should illustrate that Sears didn’t look very hard. 


NP: Were you satisfied that you were given a full chance to speak 
your mind during the course of the trial? And how conscious of 
the need to support a particular point of view were you as you 
were testifying? 

KESSLER-HARRIS: It was very hard to speak one’s mind. 
Because my direct testimony was written, on the stand itself I 
could only respond to the initiatives taken by opposing counsel. 
Every time one started to say one’s piece one was cut off and told 
that it was irrelevant or to answer “‘yes”’ or ‘“‘no”’ to the question. 
There is a way in which what that does is force you into taking a 
much stronger position than you would otherwise. 
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NP: There are apparently a number of scholars prepared to say 
that Professor Rosenberg compromised her academic objectivity 
by testifying in a discrimination case. But you yourself testified. 
What’s the difference? 

KESSLER-HARRIS: She was asked to defend a position, the 
Sears position. It seems to me that that puts one necessarily in a 
particular kind of bind. It might have been that the Sears position 
was defensible, in which case she would not have been asked to 
compromise herself. But in defending the Sears position she 
offered an interpretation which while on its face plausible was 
really half of the truth and in being a half truth was wholly wrong. 
I had the opposite job. I was not asked to defend the EEOC 
position in any sense, por was I asked to even speak for the 
EEOC argument. I was asked to look at what she had said and to 
critique it in some way. It was not a difficult job because the 
position seemed to be so fallacious. 


NP: You don’t think that you were asked to support the EEOC’s 
position? You were their expert witness. 

KESSLER-HARRIS: In a sense, sure. But originally I was asked 
to testify as to whether the historical record supported Rosen- 
berg’s position. Had I read Rosenberg’s interpretation and 
thought it accurate, then I might have been put in that position. 
But I read the interpretation, and thought it indefensible. It was 
not based on her own original research. Rather it cited my work 
and that of other historians in ways that did not reflect the field as 
I understood it. Still, as you saw in the testimony, I used words 
like ‘‘only” and “‘never failed to.”” Would I do that in my own 
work? Probably not. Did I do that because I really wanted to 
make this testimony useful? Probably. 


NP: Judge Nordberg says in his decision that “these experts’ — 
you and several others—“‘provided little persuasive authority to 
support their theories.” 

KESSLER-HARRIS: I thought he understood nothing of what I 
had said. He characterizes my testimony as about unique women 
in unusual circumstances, a description that baffles me. He talks 
about my making generalizations; perhaps, and yet given that 
neither Rosalind nor I have any expertise on Sears, what was one 
to do? Certainly the materials I used to rebut Rosalind’s testi- 
mony were a good deal more precise than the sweeping state- 
ments that appeared in her documents. Thirdly, my testimony is 
supported by many years of working in the field, which he utterly 
and completely ignored; Rosenberg admitted on the stand that 
her testimony was based on the work of others, including mine. 
Under those circumstances one wonders what persuasive author- 
ity he wanted. 


NP: How do you think Sears feels about affirmative action? I 


have seen you say that you thought Sears opposes affirmative 
action in principle. 
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KESSLER-HARRIS: No, no, no. I did say that I thought there 
was no evidence in the case that Sears had a good affirmative 
action program. Sears says it had an affirmative action program 
in 1968, but there were neither goals nor timetables nor any 
mechanism of enforcement. They instituted an affirmative action 
program in 1973 in response to an EEOC meeting with them in 
the wake of the AT&T decisions. That program reserved 50 
percent of jobs for white males, that is, had a goal of 50 percent 
for blacks and females lumped together. From 1968 to 1973, the 
period when Sears claimed to have had an affirmative action 
program, women increased from about 8 to a little over 9 percent 
of the workers in commission sales. Under pressure of an EEOC 
investigation between 1973 and 1979 the proportion of women 
increased from 9 to 40 percent. In light of the proportion of 
women working in sales, those figures are not high, but they 
demonstrate the effect of pressure from the EEOC. Sears’ per- 
sonnel managers said they didn’t discriminate. But what do you 
expect them to say? That they did discriminate? They came into 
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court and they said: ““We asked women if they wanted those jobs 
and they said ‘no.’” Yet during the entire time the case was being 
investigated and tried Sears continued to use a personnel manual 
that described commission sales people in clearly masculine 
ways. 


NP: Why do you think Sears decided to fight the charge? They 
must have spent dozens of millions of dollars doing so. It would 
have been easier just to do what they were asked to. 
KESSLER-HARRIS: Sears was, I think, blind to its own discrimi- 
nation—guilty of what economists call statistical discrimination; 
that is, the assumption that certain kinds of people share certain 
characteristics and therefore cannot be expected to perform, to 
do, to want what they believe others want. Rather than question 
their assumptions, they fought. 


NP: Thank you very much. 
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ccording to Nicholas Capaldi, 

the excesses of affirmative ac- 

tion are inevitable conse- 
quences of “‘doctrinaire liberalism,” the 
“entrenched philosophy of academic so- 
cial science” which has decisively influ- 
enced government civil rights and social 
policies. In Out of Order, Capaldi focuses 
on affirmative action policies imposed on 
higher education, which he says “very 
nearly destroyed the university as a viable 
independent institution—and would have 
if [they] ... had remained unchecked.” But 
quite beyond its threat to the integrity of 
higher education, militant affirmative ac- 
tion, Capaldi contends, has profoundly 
negative implications for democratic 
values. 

Conventional liberalism, as Capaldi de- 
scribes it, sought to achieve universal ac- 
cess, a chance for all to compete, but with 
no guarantees of success for any individu- 
als and with no proportions set aside for 
disadvantaged groups. This liberalism ac- 
cepted existing institutions and de- 
manded only that their standards be ap- 
plied fairly and uniformly to all. A newer, 
“doctrinaire liberalism,” on the other 
hand, now not only demands favoritism 
for members of certain groups, but seeks 
to restructure institutions in order to 
move toward racial and sexual balance. 
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Whether or not doctrinaire liberalism is 
a real force, proponents of affirmative 
action do seek to modify standards to 
facilitate balance. For example, guidelines 
for affirmative action in higher education 
require that ‘‘Neither minority nor female 
employees should be required to possess 
higher qualifications than those of the 
lowest qualified incumbent.” Capaldi is 
not contending that universities immedi- 
ately abandoned standards to hire junior 
faculty qualified only to teach elementary 
courses. But his account goes a long way 
in showing that there are continuing pres- 
sures to relax standards for members of 
underrepresented groups, and that these 
pressures pose a long-term threat to 
standards. 


Federal guidelines require universities 
to have an affirmative action officer, a 
policy that to conventional liberals means 
only the vigorous enforcement of equal 
access requirements. But the guidelines 
specify that the officer be a “person 
knowledgeable about and sensitive to the 
problems of women and _ minority 
groups,” which Capaldi says really means 
that “the affirmative action officer should 
be a woman or a minority group member 
herself, preferably both.” Capaldi ob- 
serves that this interpretation serves tc 


“provide jobs for women and minorities.” 
“Most important,” Capaldi comments, 
“universities [are committed] to the belief 
that only members of a culture can really 
understand or be sensitive to that cul- 
ture.” And once it is conceded that race 
can outweigh scholarship in faculty ap- 
pointments, Capaldi argues, pressures to 
achieve balance can overwhelm commit- 
ments to research and teaching: ‘Part of 
the naivete of well meaning people is the 
assumption that opening the door is all 
that is required. What these people fail to 
understand is that opening the door is 
taken by others to mean that guaranteed 
outcomes are expected everywhere.” 


Universities, Capaldi observes, find it 


difficult both for internal and external 
reasons to defend themselves against de- 
mands advanced in the name of civil 
rights. Liberal and egalitarian rhetoric is 
hard to resist, and universities have be- 
come dependent on federal funding over 
the last few decades. Many if not most 
universities, including the most presti- 
gious ones, were informally bending over 
backwards to admit genuinely qualified 
minority members before there was any 
federal pressure to do so. ‘The exclusion 
of universities from coverage under the 
Civil Rights Act of 1964, Capaldi says, was 
a reflection of the common understanding 
that universities were in the forefront of 
civil rights. Even in the South, where dis- 
crimination was worst, universities were 
desegregated long before the public 
schools. Having taken proper steps on 
their own initiative, there was little that 
universities could properly concede when 
confronted with militant démands, both 
external and internal. 

Respectable people do advocate the 
policies that Capaldi opposes as a threat 
to values. For example, Derrick Bell, Har- 
vard Law School’s first black professor, 
argued in a 1980 New York Times op-ed 
piece that “blacks must be guaranteed 
proportionate representation in our gov- 
ernment on all policymaking levels 
whether appointed or elected,” and he 
even cited as a model for imitation Zim- 
babwe’s new constitution, which gives the 
white minority more than proportional 
representation. 

Nevertheless, Capaldi fails to be clear 
or convincing about the larger philosophi- 
cal claims he makes. Just what is “‘doctri- 
naire liberalism?” Who are its adherents, 
and how does it account for affirmative 
action? He describes doctrinaire liberal- 
ism as the world view of those who, even 
as actual prejudice and discrimination vis- 
ibly recede, are discovering ever more 
subtle forms of discrimination to be 
fought and defeated. 

President Johnson, in his famous 1965 
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Howard University address, compared 
blacks to runners who had fallen behind 
because they were forced to run while in 
chains. The Civil Rights Act of 1964 re- 
moved the chains but blacks were left far 
behind. While all of us, black and white, 
are to a limited degree shaped by the 
distant past, ordinary liberals and conser- 
vatives do not see life as a sprint in which 
you can never catch up if you start signifi- 
cantly behind. But doctrinaire liberals, ac- 
cording to Capaldi, take the metaphor of 
the shackled runner very literally, and see 
people as helpless in the face of external 
factors. Only governments can act to re- 
move or overcome these sometimes hid- 
den barriers; individual effort, opportu- 
nity, talent, and ambition are insufficient. 

“The heart of doctrinaire liberalism,” 
according to Capaldi, “‘is the belief that 
man is the victim of circumstances greater 
than himself—social, political and psycho- 
logical.”’ Only a “vanguard of enlightened 
men and women” can comprehend “the 
great impersonal forces that guide [our] 
destiny,” and this elite must “free man- 
kind by obtaining control of the state ma- 
chinery and use their new-found power ... 
[for] regulation and control of all existing 
institutions,” including universities, 
which are in fact “one of the keys to the 
success of the program.” Capaldi is con- 
cerned that “‘[1]ittle by little, activist state 
liberals will begin to undermine parlia- 
mentary democracy in their alleged en- 
deavor to liberate the oppressed.” 

Capaldi develops at some length the 
thesis that “activist state liberalism for the 
benefit of groups” is “the closest thing we 
have to fascism.” Both fascism and doctri- 
naire liberalism, according to Capaldi, see 
power as the central fact of social life. 
While his analogies seem accurate in some 
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particulars, the argument as a whole is not 
convincing. For one thing, civil rights ac- 
tivists, unlike fascists, do believe in free- 
dom of speech, the press, and religion. 
Perhaps affirmative action policies will ul- 
timately subvert values that their propo- 
nents prize, but few if any of those Capaldi 
terms doctrinaire liberals would accept his 
account of their first principles, and all 
would reject the analogy with fascism. 

The American system of checks and 
balances functions even though most citi- 
zens usually place immediate goals above 
the long-term needs of democracy. Vari- 
ous factions seek power and wealth; oth- 
ers seek cultural and moral hegemony. 
And yet all these groups function within 
the system. Selfish or unreasonable claims 
are simply part of politics. While factions 
can be dangerous, their existence does 
not in and of itself lead to fascism. Even if 
fascism were not associated with World 
War II, Nazism, and racial and religious 
hatred, Capaldi’s comparison would be 
too facile. Perhaps Capaldi sees the civil 
rights movement as too large and strategi- 
cally placed within government, with too 
much support in the media and in higher 
education, to be controllable. But his ar- 
gument that something akin to fascism is 
behind liberal activism for group entitle- 
ments is at best seriously incomplete. 

In a more extended discussion, Capaldi 
writes that doctrinaire liberalism is a tele- 
ological or goal-directed theory whereby 
human beings strive for fulfillment. Ful- 
fillment differs from person tu person, so 
that theoretically all can attain it. Conflicts 
are the product of ignorance, mispercep- 
tion, or external constraints like oppres- 
sion. The ends that people seek are de- 
sires supplied from within, but the means 
for achieving them are supplied by the 





environment. While we appear to make 
choices, they merely reflect information 
available to us and the criteria we have for 
empioying it. “Ignorance and mispercep- 
tion,” then, become “forms of oppression 
or external constraint.” 

Doctrinaire liberalism, according to Ca- 
paldi, denies the moral dimension of life 
that requires us to make choices and com- 
promises. If for example a woman wants 
both a career and a family, but university 
hiring, retention, and promotion policies 
impose demands that place a woman with 
family responsibilities at a disadvantage, 
then it is not up to her to make choices but 
rather to universities to change their stan- 
dards. Again Capaldi has carried a signifi- 
cant perception beyond the point of plau- 
sibility. What is at work in the example he 
cites is usually just ““Me generation” self- 
centeredness, not a thoroughgoing phi- 
losophy of oppression. 

Philosophical analysis legitimately 
seeks to discover or clarify the often un- 
stated assumptions that lie behind a set of 
policies. And Out of Order remains con- 
vincing on one key point: that demands 
for proportional representation, if taken 
seriously and pushed farther than is pres- 
ently the case, are not compatible with 
traditional conceptions of democracy or 
with learning and scholarship. But Ca- 
paldi is simply not convincing in his as- 
cription of the tenets of doctrinaire liber- 
alism to the proponents of affirmative ac- 
tion. If people urgently want society to 
dea! with a variety of seemingly intracta- 
ble problems, it does not follow that any- 
one believes a// problems are solvable by 
government, or that the externalities that 
government can influence are the only 
relevant factors. Some simply believe that 
one should do what one can. 
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WW the most popular refrain of 
the civil rights movement. 
Sung with assurance in Southern black 
churches, hummed awkwardly on North- 
eastern campuses, it promised triumph. 
Hardly surprising, then, that the tune has 
been appropriated by other protest move- 
ments, some—like feminism—significant; 
others—like animal rights—not. 

Another chant from the period, this one 
now scarcely remembered, was: “I am a 
man.” Photographs of the March on 
Washington show waves of placards carry- 
ing the expression. And even after the 
Civil Rights Act and Voting Rights Act 
were passed, it was still repeated. In his 
last public photo, Martin Luther King, Jr. 
is standing next to a Memphis sanitation 
worker whcse sign reads “I am a man.” 
Signifying a demand for more than simple 
. legal protections, the phrase insisted on 
respect from white Americans. 

Chris Mead’s biography of Joe Louis— 
history’s greatest boxer—is also a cultural 
history of white America’s slow, faltering 
recognition that such respect was due. 
Begun as an undergraduate paper at Yale, 
Champion relies heavily on sportswriters’ 
accounts of Louis’ career. Still, though the 
media (especially boxing tabloids) are un- 
reliable historical sources, Mead has 
produced an evocative and complex por- 


e shall overcome” was surely 





Matthew Cooper is a staff member of the 
U.S. Commission on Civil Rights. The 
views expressed in this review are the 
author’s own. 
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trait of the way whites once reduced Lou- 
is—and ll blacks—to _Iudicrous 
stereotypes. 





For Americans, Louis was 
a convenient figure on 
which to project fantasies 
about race. 





For many Americans, Joe Louis was a 
convenient figure on which to project fan- 
tasies about race—sometimes paternal, 
often hostile, increasingly sympathetic-— 
fantasies which helped delay an under- 
standing of black men as fully human. 
Louis was, of course, as varied as any man: 
sullen as a young fighter, he died a raving 
paranoiac; he loved nightclubs, but never 
drank or smoked; he treated casual ac- 
quaintances with the utmost deference, 
but was sadistic to his wife; willing to train 
incessantly, he had to be told to stop 
playing golf before fights. 

Though the book is marred by both a 
dearth of analysis and an irritating glib- 
ness, Mead nevertheless proves beyond 
doubt that Louis is an historical figure 
worthy of examination. From his first ma- 
jor bout in 1935 to his death in 1981, he 
championed equal pay and big-time fights 
for blacks. And by the strength of his 
example, he did much to turn public opin- 
ion and editorial sertiment against segre- 
gation in professional basketball, football, 
and—of course—baseball. Jackie Robin- 
son repeatedly acknowledged Louis’ sym- 
bolic role in his triumpki with the Brooklyn 
Dodgers. 

But the boxer affected race relations 
throughout American society. ‘Louis was 
the first black American to achieve lasting 
fame and popularity in the twentieth cen- 
tury,” Mead observes. ‘‘Historians recog- 
nize W.E.B. DuBois and A. Philip Ran- 
dolph as the most important biack leaders 
of the 1930s; white Americans of that era 
would have been hard pressed to recog- 


nize their names, still less their faces. Du- 
Bois and Randolph simply did not 
apppear in white newspapers.” 

At the time of Louis’ death a prominent 
and diverse group of black leaders ac- 
knowledged their debt to him. Thomas 
Sowell wrote that “Louis was a continuing 
lesson to white America that to be black 
did not mean to be a clown or a lout, 
regardless of what the imagemakers said.” 
Jesse Jackson agreed. ‘‘God sent Joe from 
the black race to represent the human 
race,” he told the crowd at a Caesar’s 
Palace tribute to Louis. “He was the an- 
swer to the sincere prayers of the disinher- 
ited and the dispossessed. Joe made ev- 
erybody somebody.” 

Louis’ origins were humble. He was 
born in an Alabama sharecropper’s shack 
in 1914. Two years later, his father was 
committed to the Searcy State Home for 
the Colored Insane. His mother remar- 
ried, and the family moved to Detroit in 
1926. Dropping out of vocational school 
with the onset of the Depression, Louis 
held a series of odd jobs, but devoted the 
bulk of his time to boxing, one of the few 
sports open to young blacks with athletic 
prowess. Unlike league sports, boxing was 
organizationally diffuse, and there were 
always managers willing to sponsor a Joe 
Louis. But black fighters had to play by 
different rules: they were expected to 
throw fights, eschew white opponents, 
and—naturally—accept less money. Even 
worse, they had to contend with the legacy 
of Jack Johnson, the black champion who 
held the heavyweight title from 1908 to 
1915. 

Johnson did everything he could to 
arouse the animosity of whites. He humili- 
ated his opponents, smirking at them dur- 
ing fights. He exclusively dated white 
prostitutes, and beat them up. It was dur- 
ing this period that sportswriters, boxing 
promoters, and most Americans ner- 
vously searched for “the great white 
hope,” someone who could knock John- 
son out—and, metaphorically, subdue 
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blacks as well. 

In 1915, they found him, when huge 
Jess Willard of Pottawatomie, Kansas took 
the champion down after twenty-six 
rounds of 100-degree heat in Havana. 
Shortly afterwards, Johnson, whose legal 
and financial troubles had been snowball- 
ing, began serving time in Leavenworth 
for “white slavery” —shipping prostitutes 
across state lines. His celebrity had con- 
tributed to the passage of anti- 
miscegenation laws in at least half of the 
states that did not already have them. And 
at the height of Johnson’s notoriety, Presi- 
dent Wilson signed an executive order 
requiring segregation in the Federal civil 
service. “Segregation and racial hatred 
were on the rise in American society dur- 
ing the first fifteen years of this century, 
and Johnson greatly aggravated the 
trend,” Mead notes. The first black cham- 
pion “had an entirely negative impact on 
civil rights.” 


3 ES ce ae ee: 
As Louis’ fame grew, 
sportswriters became 
obsessed with his color. 





During the early 1930s, Mike Jacobs, 
Louis’ manager/publicist, was deter- 
mined that the same fate not befall his 
prodigy. To ensure that Louis be permit- 
ted to fight top white contenders and take 
home an equitable share of the proceeds, 
Jacobs designed for him a public image 
carefully tailored to the fears and fantasies 
of whites. He issued seven command- 
ments to Louis, among them that the 
boxer was never to be photographed with 
a white woman, never to go into a night- 
club alone, never to gloat over a fallen 
opponent, and always to “live and fight 
clean.” Photographers were invited to 
Louis’ camp to see the up-and-coming 
fighter be tutored two hours a day in 
grammar and history by a black sports- 
writer. After Louis knocked out Primo 
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Carnera in 1935, Jacobs arranged for him 
to be photographed eating fried chicken 
at his mother’s home. 

Jacobs was no racist and Louis no Uncle 
Tom. By all accounts Jacobs respected 
Louis, but he also understood that if his 
man was to earn the success and status 
due him, he would have to overcome the 
whole accumulated baggage of American 
racial mythology. As Louis’ fame grew, 
sportswriters became obsessed with his 
color. He was not just “the brown 
bomber.” He was “the dark dynamiter,” 
“the coffee colored kayo king,” “the mo- 
cha mauler,” “the chocolate chopper,” 
and “‘the tan tarzan of thump.” And since 
sportswriters thought race was Louis’ 
most salient characteristic, when describ- 
ing him they were given to the most stub- 
bornly persistent stereotypes. 

Joel Williamson has described the myth 
which informed public understanding: 


The Sambo of the white imagination 
was a child adopted into the white fam- 
ily, an adult black body with a white 
child’s mind and heart, simultaneously 
appealing and appalling, naturally af- 
fectionate and unwittingly cruel, an as- 
set and a liability. Sambo had within 
him, then, two terrific and opposite ca- 
pacities. Improperly cared for, he be- 
came bestial, an animal in human form 
and all the more dangerous because of 
his human _ capacities. Properly 
managed, on the other hand, he was 
like a white child—and dear. 


During his first years in the limelight, 
Louis was portrayed as a mean Sambo, 
even a ‘jungle killer.” Writers attributed 
Louis’ shyness to “the coolness of a pan- 
ther” and his skills not to the triumph of 
training but to “the natural killer instincts 
of an animal.”’- New York Sun columnist 
Grantland Rice wrote that ‘the negro 
boxer is rarely a matter of manufacture, 
like many white boxers. He is born that 
way.’ Even the sober New York Times 


“ec 


printed a story comparing Louis to ‘a 





a one-celled 


primordial organism .. . 
beastie of the mire-and-steaming-ooze 
period.” 

Alternately, newspapers played with 
the image of Louis as a lazy darkie. John 
Kieran of the Times called him ‘‘Shufflin’ 
Joe” throughout his career. Other jour- 
nals considered his reluctance to get up 
for 5:00 a.m. workouts to be typical of 
black sloth: ““The hulking, lazy brown boy 
might have been lolling in a cabin door- 
way in Alabama, listening to somebody 
inside making mouth music,” smirked the 
Milwaukee Journa/. Another writer elabo- 
rated: ‘‘He’s a big, superbly built Negro 
youth who was born to listen to jazz music, 
eat a lot of fried chicken, play ball with the 
gang on the corner and never could do a 
lick of work he could escape.” 


ae ee 
He was “the mocha 
mauler,” “the chocolate 
chopper,” “the tan tarzan 
of thump.” 





If Louis inspired white ambivalence, he 
also served as a symbol of possible re- 
demption from the moment he won his 
first major fight in 1935. Many whites 
seemed to believe that this 21-year old, 
largely illiterate man from the Detroit 
ghetto could solve America’s race prob- 
lem—and absolve America’s conscience. 
Louis was constantly perceived as “‘an am- 
bassador of his race.”’ Frank D. Fitzgerald, 
the progressive governor of Michigan, 
wrote to Louis in 1935, calling him “Joe” 
and bestowing upon him “the job as rep- 
resentative at-large of your people.” Ed 
Van Every of the New York Sun rejoiced 
“that the Negro race should find a Black 
Moses who was to prove of incalculable 
assistance to the great leaders of his peo- 
ple in lighting the way to a broader toler- 
ance on the part of his white brother.” 
Even Louis’ ghost-written autobiography 
reluctantly acknowledged this responsi- 
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bility. ““The Negro people have placed a 
big trust in me,” it read. “It is my duty to 
win the championship and to prove to the 
world that, Black or White, a man can 
become the best fighter and still be a 
gentleman.” 

In the late 1930s, events conspired to 
change America’s perception of Louis. 
Before his first fight with German ex- 
champion Max Schmeling in 1936, Louis 
was still lampooned in the press as a ster- 
eotypical darkie. By the time of their re- 
match in 1938, after national sentiment 
had become solidly anti-Nazi, Louis was 
all-American. His victory was given the 
broadest meanings: ‘‘a KO of the myth of 
Aryan physical supremecy,” “the begin- 
ning of the decline of Nazi prestige,” and 
“a victory for democracy.” 


But more than circumstance accounts 
for Joe Louis’ transformation from brown 
bomber to patriot. During World War II, 
Louis showed enormous altruism. In the 
months before Pearl Harbor, Louis do- 
nated a huge amount of his winnings to 
the Naval Relief Fund—even though the 
Navy only accepted blacks as kitchen 
workers. When the United States finally 
entered the war, Louis, under the guid- 
ance of the War Department, urged young 
blacks to enlist. In the Army, Private Louis 
toured the country, demonstrating his 


boxing skills at war bond rallies. At one of 
them, he said ‘We will win, because we 
are on God’s side.” The line stuck. Ech- 
oed in poems and on recruitment pos- 
ters—aimed at blacks and whites—it be- 
came one of the most famous pieces of 
oratory from the period. 


With everything to lose and little to 
gain, Louis bravely and vigorously tested 
the limits of segregation throughout 
World War II. In 1941, he spoke on a 
National Urban League Radio broadcast 
on the ABC network imploring President 
Roosevelt to establish equal opportunity 
in wartime industries. On promotional 
tours around the country, Louis carefully 
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Numbers are a helpful 
measure of national 
commitment. But attitudes 
matter, too. 





ignored segregation orders on military 
bases until the Army relented and allowed 
him to visit facilities exclusive to whites. 
His service exposed the contradictions in 
the 1940s Army: committed to fighting 
racism abroad, but struggling to preserve 
it at home. Just the same, as Mead points 
out, “For whites eager to prove that they 
were more tolerant than their racist ene- 
mies, Joe Louis was a familiar and com- 
fortable figure to love.” Thoughout the 
war and immediately after, press coverage 
of Louis was adoring. 

Louis held the championship title until 
his retirement in 1949. But shortly after 
that his career fell apart. Deeply in debt, 
he began a long-standing battle with the 
IRS that ended only with his payment of a 
huge (but undisclosed) sum in back taxes. 
Largely apolitical, he ignored much of the 
civil rights movement of the 1960s, and 
occasionally griped in public about black 
nationalists and black muslims—perhaps 
because many of them (including Malcolm 
X) had adopted Jack Johnson as a kind of 
cult figure. Sadly humbled, Louis worked 
as a greeter in Las Vegas until his death in 
1981. And before he died, he grew depen- 
dent on cocaine and was forced to seek 
psychiatric help. 

The men who wrote. Louis’ obituaries 
seem no less patronizing than Ring maga- 
zine reporters of 1941. Columnist Bob 
Greene blamed the boxer’s financial and 
emotional tumbles on society and ab- 
solved Louis of all blame. “‘[I]n this coun- 
try we are very good at creating heroes,” 
he lamented. “When we are finished with 
them, though, we are never quite sure 
what to do with them.” The Atlanta Con- 
stitution \abeled Louis “a victim of a mean 


, 


spirited few,” oblivious to his penchant 
for spending money like water. Wrapping 
this black hero in cliches was easier than 
recognizing him as a man with faults as 
well as triumphs. 

We live in a time when racial percep- 
tions are key to the stickiest legal prob- 
lems. In voting rights suits, whether 
whites are prepared to support black can- 
didates is the central evidentiary question 
in determinations of discrimination. 
When it comes to designing school deseg- 
regation plans, judges often hinge their 
decisions on the willingness of whites to 
send their children to mixed schools. And 
yet the state of civil rights in America is ail 
too often reduced to purely quantitative 
judgments: the number of laws, the dol- 


lars spent on enforcement, the proportion. 
of minorities in various professions. Cer- 
tainly numbers are a helpful measure of 
national commitment. But attitudes mat- 
ter, too. Chris Mead has understood their 
importance, and done an admirable job 
expioring them. { 
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Women’s Colleges 


To the Editor: 

In her review of Helen Lefkowitz Ho- 
rowitz’s Alma Mater: Design and Experi- 
ence in the Women’s Colleges From 
Their Nineteenth-Century Beginnings to 
the 1930s, Caroline Niemczyk [““Women 
at School: A Matter of Degree,” 
Winter/Spring 1986] repeats an error 
which occurs in the book. The statement, 
“Apparently, Barnard was the only Seven 
Sisters school not to set a quota for the 
admission of Jews...” is false with regard 
to Bryn Mawr College. The Bryn Mawr 
College Archives have documents which 
specifically contradict this assertion. 

This erroneous statement was also 
cited in The New York Times Book Re- 
view in its review of Alma Mater. When 
our archivist, Lucy West, wrote to correct 
this statement, she received a letter from 
the author, Helen Lefkowitz Horowitz, 
saying: ‘I am grateful to you for pointing 
out the error that I made in Alma Mater.” 

Bryn Mawr College President Marion 
Edwards Park (1922-1942), in a letter to 
an alumna written on January 8, 1926 
stated: ‘There is absolutely no restriction 
on the number of Jewish students either 
by establishing a quota or by weighing the 


nationality in the various siftings that go - 


on in the Admissions Committee.... A Jew- 
ish applicant is entirely on a par with a 
Gentile.” A decade later she said essen- 
tially the same thing to Dean Jane Louise 
Mesick of Simmons College: “Bryn Mawr 
has no quota for Jewish students, nor has 
it ever limited them in any way 
informally.” 

In November 1938 the College commu- 
nity united to bring four Jewish students 
from Europe to Bryn Mawr on scholar- 
ships. This was essentially an undergradu- 
ate effort, but the College also provided 
fellowships for Jewish graduate students 
and placed as many refugees on the fac- 
ulty as its limited budget, supplemented 
by private and foundation contributions, 
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could support, including the famous 
mathematician, Emmy Noether, who is 
buried in the College’s cloisters. 

There is no evidence in our records 
which contradicts the clear statements 
made by President Park on a Jewish quota. 
There is evidence that Bryn Mawr College 
has always been concerned with offering 
opportunity to all qualified women even at 
times when this was sadly less true in the 
nation at large. 


Debra J. Thomas 

Director of Public Information 
Bryn Mawr College 

Bryn Mawr, Pennsylvania 
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To the Editor: 

In view of scattered recent references in 
the press about the conservative backlash 
in women’s colleges, the conclusion of 
Ms. Niemczyk’s thoughtful review essay 
requires a qualification. In reference to 
my book Women in College: Shaping New 
Feminine Identities she concludes: “‘Spe- 
cial arrangements—like separate ‘Wom- 
en’s’ political platforms—that would set 
them apart from their male companions 
are evidently in disfavor.” But in 1983, 52 
percent of Barnard College seniors ‘‘sym- 
pathized greatly” with the Women’s Lib- 
eration Movement and thought “‘it is cer- 
tainly justified.” Is the glass half empty or 
half full? In view of the individualistic 
ethos of American society in general, such 
strong endorsement of a social movement 
is, I believe, significant. Moreover, the 
seniors, unlike the freshmen, expressed a 
strong conviction that men should also 
participate actively in the task of 
parenting. 


Mirra Komarovsky 
Professor of Sociology 
Barnard College 

New York, New York 





Women’s Work 
To the Editor: 
Professor Claudia Goldin’s article 


(“Understanding the Gender Gap,” Fall 
1985] helps explain the mystery of why 
the pay gap between men and women 
stayed constant for the 30 years before 
1980 despite increasing women’s employ- 
ment. Women who stayed employed more 
continuously than had previous cohorts 
did help decrease the experience gap be- 
tween men and women, and we would 
expect this to have decreased the pay gap. 
But Goldin points out a countervailing 
trend: the entrance of women with little 
experience into the labor force serves to 
increase the sex gap in average experi- 
ence. Goldin shows that the latter force 
was strong enough that women’s relative 
experience did not start to increase until 
about 1980, about the same time that 
women’s relative earnings started to in- 
crease. Goldin concludes that these facts 
do not suggest increased discrimination, 
and I agree with this conclusion. 

However, though Goldin is too careful 
a scholar to say it, the reader could cer- 
tainly get the impression from the article 
that discrimination has played only a mi- 
nor (if any) role in the sex gap in pay. It 
would be a mistake to infer this from 
Goldin’s data, and such an inference is 
inconsistent with the substantial cross- 
sectional evidence of discrimination 
against women. For example, studies of 
human capital show that women average 
as much education as men, and that sex 
differences in experience explain only a 
quarter to a half of the pay gap. This 
suggests the operation of discrimination. 
Further, surveys of managers and 
management students continue to show a 
preference for hiring males in tradition- 
ally male jobs. Finally, many studies show 
that the sex of those working in a job has 
an independent effect on jobs’ pay such 
that “‘female” jobs pay less than is com- 
mensurate with their educational require- 
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ments, skill demands, and working condi- 
tions. This suggests the kind of wage dis- 
crimination at issue in comnarable worth. 
(For evidence on these points, see my 
paper in Comparable Worth: Issue for the 
1980s, U.S. Commission on Civil Rights, 
1984.) 

It is important to remember that both 
human canital and discrimination are im- 
portant factors in the sex gap in pay. 


Paula England 

Associate Professor of Sociology 
and Political Economy 

University of Texas, Dallas 

Richardson, Texas 
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To the Editor: 

I read about many facts of violation of 
human rights of Indian People in the USA. 
A striking example of injustice is the cas2 


The U.S. Commission on Civil Rights is a 
temporary, independent, bipartisan agency 
first established by Congress in 1957 and rees- 
tablished in 1983. It is directed to: 


Investigate complaints alleging denial of the 
right to vote by reason of race, color, religion, 
sex, age, handicap, or national origin, or by 
reason of fraudulent practices; 


Study and collect information concerning legal 
developments constituting a denial of equal 
protection of the laws under the Constitution 
because of race, color, religion, sex, age, hand- 
icap, or national origin, or in the administra- 
tion of justice; 


of the foremost fighter for the rights of 
Native Americans, Leonard Peltier. An in- 
nocent person was convicted and impris- 
oned for his struggle for the best future of 
his oppressed people. Another crying fact 
of injustice for Indian People in your 
country is the genocidal legislation, Public 
Law 93-531. Thousands of Navajo People 
and hundreds of Hopi People live under 
threat of loss of their lands and homes, 
their way of life. 

I want to express my protest against the 
oppression, injustice, and violation of the 
rights of Indian People in the USA. 


Yulia Gulyaeva 
Black River Embankment 
Leningrad, USSR 





New Perspectives welcomes correspondence 
from its readers. Letters may be subject to 
editing for length. 





Appraise Federal laws and policies with respect 
to the denial of equal protection of the laws 
because of race, color, religion, sex, age, hand- 

~icap, or national origin, or in the administra- 
tion of justice; 


Serve as a national clearinghouse for informa- 
tion concerning denials of equal protection of 
the laws because of race, color, religion, sex, 
age. handicap, or national origin; and 


Submit reports, findings, and recommenda- 
tions to the President and Congress. 
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